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OLIVER S. RUNDELL APPOINTED DEAN 


For three years Oliver S. Rundell followed the maze of the law 
through the Law School of the University of Wisconsin as a student, 
and for 33 years as a teacher he has guided Wisconsin Law students 
on their way, till now we are happy to greet him as Dean of the 
school. We are sure that the members of the Wisconsin Bar, a great 
many of whom have known him in the practice and in the school, 
share the gratification which we who are his present students feel 
by reason of his appointment as dean. 

We who sit at his feet have the deepest admiration for Dean Run- 
dell. Through the years he has gained ever wider and fuller recogni- 
tion as a legal scholar, culminating in his selection by the American 
Law Institute as Reporter for the volume on Servitudes after his 
many years of service as adviser on the Institute’s Restatements of 
Property and Torts. We have felt the inspiration of his scholarship 
and appreciate the opportunity we have in studying with him. 

We enjoy him as a person. The quiet twinkle in his eye, the slow 
smile spreading over his face as some of his dry subtle humor breaks 
into a discussion of the rule against perpetuities, have endeared him 
to us who listen and learn. But above all, he has won our respect 
as a man of integrity who is discerning and forthright, yet gentle and 
fair, a man whose word can be depended upon and who can and does 
instil in his students a sense of the worth of square dealing and 
uprightness. 

And so we are happy that President Fred and the Board of Re- 
gents have given us and our successors Mr. Rundell as our dean as 
well as our teacher, and we are confident that all who know him or 
know of him join with us in wishing him happiness and success in 
his new position at the school he has loved and served so well. 

















DESCENT PER STIRPES AND PER CAPITA 


WitiiaM H. PAGE 


On the death of one who owns interests in property or claims 
which survive him, and which under our laws will descend to his 
heirs instead of escheating or of being taken by the state on some 
theory such as forfeiture, and who dies without a will,! a number of 
questions may arise which are grouped as problems of descent per 
stirpes or per capita. The term is not a very satisfactory one. but 
it is the term which we have used. 

The problems of descent per stirpes or per capita, as they exist 
at our law, can arise only if the property in question may descend to 
two or more heirs. Whether or not such heirs take equally seems 
to be immaterial. If, however, the law of descent recognizes only one 
heir, whether the eldest one or the youngest, problems of descent 
per stirpes or per capita cannot arise. 

Furthermore, problems of descent per stirpes or per capita can 
arise only after,the principle of representation is recognized ; that is, 
if an heir appari has died before the intestate, the lineal descendants 
of such heir take in his place. Unless these principles are recognized 
and applied, the problem of descent per stirpes or per capita, as we 
know it, cannot arise. 

The simplest case of descent is found where the intestate (the 
father) dies, leaving two or more heirs of the nearest degree of con- 
sanguinity possible (heirs apparent; children) to whom such prop- 
erty will descend, let us assume, equally. Shall we say that these 
children take per stirpes? Shall we say that they take per capita ?? 
Shall we say descent is neither per stirpes nor per capita, since the 





*At our law, today, the problems of descent per stirpes and per capita are 
generally the same whether realty or personalty is involved. For convenience 
such words as “descent” and “heir” will be used of realty and personalty alike. 
The owner of the property rights or claims, from whom they descend, will be 
spoken of as the “intestate” whether he died without a will, or whether he made a 
will which did not dispose of all his property, or, in a few cases, whether he left 
a will which, as construed by the court, provided that all his property should 
descend according to the statutes which regulate descent and distribution in that 
state. 

2 |. if a man hath issue two daughters and dieth, this discent is in Capita.” 
Coke, Commentary upon Littleton, 164a (1628). 
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facts do not exist for the application of the doctrine of representation ? 

The next case is where the intestate has had (for example) four 
children to whom the property would have descended if they had 
outlived their father ; and one of these children has died leaving two 
children: grandchildren of the father ; and nephews and nieces of his 
other children. By the application of the principles of representation, 
in connection with the assumption that the property will descend to 
all of the surviving children, such grandchildren will take their par- 
ent’s share, which would have been one fourth; and, if these two 
grandchildren divide such shares equally between them, each will take 
one eighth. This result is one upon which the Anglo-American courts 
have agreed very generally.* It is the name which makes the diffi- 
culty. It has been called descent per stirpes and descent per capita 
with great impartiality; and both of these terms have been applied 
to it at the same time.* 

Descent of this kind has, undoubtedly, elements of descent per 
capita, since the children who survive the intestate and the groups of 





*See IX and X herein. 

*Per stirpes: Wall v. Theedham (1711), cited in Janson v. Burg, Bunb. 157 
(1723); Scull v. Vaugine, 15 Ark. 695 (1855); Houston w. Davidson, 45 Ga. 574 
(1872) ; Johnson v. Bodine, 108 Ia. 594, 79 N.W. 348 ¢1899); Jackson v. Moore, 
38 Ky. (8 Dana) 170 (1839) (descendants said to take “per stirpe”); Ernst v. 
Freeman, 129 Mich. 271, 88 N.W. 636 (1902); Douglas v. H: el, 313 Mo. 514, 
285 S.W. 433 (1926); First Trust Co. v. Myers, 351 Mo. 899, 174 S.W.(2d) 378 
(1943), annotated, 92 U. or Pa. L. Rev. 332; Preston v. Cole, 64 N.H. 459, 13 
Atl. 788 (1887) ; Matter of Samson, 257 N.Y. 358, 178 N.E. 557 (1931), affirming 
233 App. Div. 173, 251 N.Y.Supp. 433 (1931) which reversed 249 N.Y.Supp. 79, 
139 Misc. 490 (1931); Murchison v. Wallace, 156 Va. 728, 159 S.E. 106 (1931) 
(“and so in a limited way the per stirpes rule applies”); William v. Knowles, 
178 Va. 84, 16 S.E. (2d) 316 (1941). 

See, Succession of Jacobs, 129 La. 432, 56 So. 358 (1911). 

Per capita: Jn re Estate of Cavender, 14 Del.Ch. 465, 130 Atl. 746 (1925); Blake 
v. Blake, 85 Ind. 65 (1882): Balch v. Stone, 149 Mass. 39, 20 N.E. 322 (1889); 
Fisk v. Fisk, 60 N.J.Eq. (15 Dick.) 195, 46 Atl. 538 (1900); Im re Glaser’s 
Estate, 273 N.Y.Supp. 860, 151 Misc. 778 (1934); Monroe v. Winslow, 5 N.Y. 
Supp. (2d) 640, 254 App. Div. 811 (1938); In re Estate of Mizzelle, 213 N.Car. 
367, 196 S.E. 364 (1938); Nixon v. Nixon, 215 N.Car. 377, 1 S.E.(2d) 828 (1939); 
Snodgrass v. Bedell, 134 Ohio St. 311, 16 N.E.(2d) 463 (1938) (statute uses term 
per stirpes). 

Per stirpes and per capita both used: Broward v. Broward, 96 Fla. 131. 117 
So. 691 (1928) (statute uses both terms) ; Cox v. Cox, 44 Ind. 368 (1873); Balch 
v. Stone, 149 Mass. 39, 20 N.E. 322 (1889); Copenhaver v. Copenhaver, 78 Mo. 
55 (1883) ; Aull v. Day, 133 Mo. 337, 34 S.W. 578 (1896) ; In re Estate of Messer- 
smith, 264 Mo. 610, sub momine Messersmith v. Messersmith, 175 S.W. 914 (1915) 
(statute so uses terms); Jn re Dunning’s Estate, 96 N.Y.Supp. 1110, 48 Misc. 482 
(1905) ; In re Rowe’s Estate. 170 N.Y.Supp. 742, 103 Misc. 111 (1918); Ewers v. 
Follin, 9 Ohio St. 327 (1859); Hasse v. Morrison, 110 Ohio St. 153, 143 N.E. 551 
(1924); In re Estate of Poindexter, 221 N.Car. 246, 20 S.E.(2d) 49, 140 A.L.R. 
1138 (1942) ; Krout’s Appeal, 60 Pa. (10 P.F. Smith) 380 (1869); Davis v. Rowe, 
27 Va. (6 Rand.) 355 (1828); Overton v. Heckathorn, 81 W.Va. 640, 95 S.E. 82 
(1918) (statute so uses terms). ” 
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the descendants of those children who have died before the intestate, 
will divide the property equally. As to the respective descendants of 
those who have died before the intestate, it is not descent per capita ; 
but as to the children of the intestate who survive him, and as to the 
groups of the respective descendants of the children of the intestate ,”, 
who died before him it lacks all of the characteristics of descent per 
stirpes. The situation is really one for which we have no name; and 
for which we have been using a term, per stirpes, which originally 
had a different meaning and into which we are now trying to crowd 
two distinct meanings for two different ideas. |As we are using the 
term, per stirpes means that the property is to be divided among the 
stocks which consist of the heirs of the generation nearest to the 
intestate whether any members of such generation survive the intes- 
tate or not (children, if it is lineal descent) ; and it also means that 
the stocks among which the property is to be divided are the heirs 
of the generation which is nearest to the intestate and of.which any 
member is living at his death. 

The same problem would apply to any case of lineal descent as 
long as any of the intestate’s children have died before him, leaving 
descendants ; and as long as any of the intestate’s children (that is, 
the first generation of heirs apparent) survive him. If one of the 
intestate’s two grandchildren (as referred to in the preceding illus- 
tration) has died before intestate, leaving three children who are the 
great-grandchildren of intestate, each of these three great-grand- 
children will take one third of the share which his parent would have 
taken, that is one twenty-fourth. 

If one of such great-grandchildren had died leaving four children 
or if one of these great-great-grandchildren had died, leaving five 
children, the same principles of law would apply. For biological 
reasons rather than for legal reasons, the problem, which is quite 
common as between surviving children and grandchildren who are 
the descendants of a deceased child, becomes progressively less com- 
mon as we descend the family tree; and, with an additional genera- 
tion or so, it ceases to exist in fact; although the legal principles 
would undoubtedly apply as they would between the first and second 
generations, 

A more difficult case, to ascend the family tree again, arises if all! 
of the children of the intestate have died before their father and two 
or more of them have left children. If each of those who leave . 
children leaves the same number of children, the answer will be the 
same whether we determine the share of the intestate’s grandchildren 
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on the per stirpes theory or on the per capita theory. In such a case, 
the question is not material.5 If, however, one of the children has 
left one child surviving him; another child has left nine children 
surviving him; and the other two children have left no children 
surviving them, the question of taking per stirpes or per capita 
becomes of the greatest importance.XIf each of the heirs apparent, 
in the first generation from the intestate (that is, his children), is 
taken as the stock of descent, and the property is divided among such 
stocks, the only child of one of the intestate’s children will take the 
half of the property which his parent would have taken if he had 
survived the intestate; and the nine children of the other child will 
each take one ninth of the share which their parent would have taken 
if he had survived the intestate; that is, one eighteenth. If, on the 
other hand, the fact that all of the generation next to the owners 
of the property are dead, and that the claimants are all of the second 
generation and of equal degree of consanguinity to the intestate, is 
held to require an equal division between such heirs, each of the 
intestate’s grandchildren will take one tenth of his property. The 
former method of descent is per stirpes, in the original and in the 
most exact meaning of the term. The latter method is per capita. 

Another difficult case arises if all of the first generation of heirs 
apparent (children of the intestate) have died before the intestate 
leaving children (grandchildren of the intestate), and if some of 
these children have died before the intestate, leaving children (great- 
grandchildren of the intestate) while some (grandchildren of the 
intestate) survive him. If the property is to be divided by the num- 
ber of the intestate’s children who left descendants who survived the 
intestate, this is descent per stirpes. If the property is to be divided 
by the number of grandchildren who survived the intestate plus those 
who died before the intestate, leaving descendants; and the share of 
each grandchild who died before the intestate, leaving descendants, 
is to be divided among such descendants, we have another situation 
for which there is no accurate name; but upon the solution of which 
the courts (except for those which insist throughout on a per stirpes 
distribution based on the number of the children of the intestate who 
have left descendants surviving the intestate even if all of such 
children of the intestate died before the intestate) practically all 
agree. 


*>See, Monroe v. Winslow, 5 N.Y.Supp. (2d) 640, 254 App. Div. 811 (1938) ; 
In re Glaser’s Estate, 273 N.Y. Supp. 860, 151 Misc. 778 (1934) (unequal degrees 
of relationship to intestate; deceased heir leaves one child; called per capita). 
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If all of the grandchildren have died before the intestate, and two 
or more of them have left descendants, we have a problem much like 
that which arises when all of the children have died before the 
intestate and two or more of them have left descendants. 

Whichever of these principles is adopted for these different situa- 
tions in lineal descent, will the corresponding principle be applied 
to corresponding situations in collateral descent? If the owner dies 
without lineal descendants and his nearest heirs are brothers and 
sisters, nephews and nieces, uncles and aunts, cousins and the like, 
will the court apply to such situations the principles of per stirpes 
and per capita descent which they have applied to cases of lineal 
descent? It would seem that no good reason could be given for 
having different rules in situations which resemble each other so 
closely. It will, however, be seen that whether the reasons are good 
or not, some courts have applied different principles to cases of 
collateral descent from those which they have applied to cases of 
lineal descent.® 

To put the same idea somewhat differently, since the distinction 
between descent per stirpes and per capita means descent according 
to the stocks from which the heirs descended, as distinguished from 
descent to all the heirs in equal shares, the result which is reached 
by the courts which profess to apply the theory of descent per 
stirpes, depends upon the stock which the courts select. Some courts 
select as the stock the generation of heirs which was originally 
nearest to the intestate, even if none of its members are alive at the 
death of the intestate.? Other courts select as the stock the generation 
of heirs of which one or more members are alive at the death of 
the intestate and which is nearest to the intestate. Thus the term 








*See VII herein. 

"Taylor v. Cribbs, 174 Ala. 217, 56 So. 952 (1911); Estate of Healy, 176 Cal. 
244, 168 Pac. 124 (1917) (will) ; Cook v. Catlin, 25 Conn. 387 (1856); Daniels v. 
Daniels, 115 Conn. 239, 161 Atl. 94 (1932); Igelhart v. Holt, 12 App. D.C. 68 
(1898) ; Harrell v. Storey, 175 Ga. 569, 165 S.E. 554 (1932); Doane v. Freeman, 
45 Me. 113 (1858) ; Maxwell v. Seney’s Lessee, 5 Harris & J. (Md.) 23 (1820); 
Conner v. Waring, 52 Md. 724 (1880); Fidler v. Higgins, 21 N.J.Eq. (5 C.E. 
Green) 138 (1870); In re Tantum, 97 N.J.Eq. 271, sub nomine, Appeal of Mess- 
ler, 127 Atl. 85 (1924); Clement v. Cauble, 55 N.Car. (2 Jones Eq.) 82 (1854); 
Haynes v. Johnson, 58 N.Car. (5 Jones Eq.) 124 (1859); Cromartie v. Kemp, 
66 N.Car. 382 (1872) ; Walsh v. Friedman, 219 N.Car. 151, 13 S.E.(2d) 250 (1941) 
(only one child left descendants) ; Daboll v. Field, 9 R.I. 266 (1869); Haynes v. 
Walker, 111 Tenn. 106, 76 S.W. 902 (1903) (right to recover for death by wrong- 
ful act). 

® Garrett v. Bean, 51 Ark. 52, 9 S.W. 435 (1888) (“death [of the former 
generation] operates to advance the next class nearer to the intestate”) ; Broward 
v. Broward, 96 Fla. 131, 117 So. 691 (1928); Healey v. Cole, 95 Me. 272, 49 Atl. 
1065 (1901); Smith v. McDonald, 71 N.J.Eq. 261, 65 Atl. 840 (1907); Matter of 
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per stirpes can be used to include at least two very different situa- 
tions ; and the courts can profess to recognize the same principle of 
law, and at the same time, reach the result which they wish. 

The difference in actual results in many cases, between descent 
per stirpes and descent per capita, has been explained by saying that 
heirs who take per capita take directly from the intestate, in their 
own right.® This explanation seems to be of no value; since an heir 
apparent who dies before his ancestor has no interest in his ancestor’s 
property; and, therefore, his descendants cannot inherit such prop- 
erty from such deceased heir; nor can any one claim rights in such 
property through such heir,!° whether such property descends per 
stirpes or per capita. Heirs who take per stirpes inherit directly from 
the intestate as well as those who take per capita. 


II 


Conservative by tradition as our land law is, it has changed 
greatly from century to century, even in time of peace and even 
within the island of Great Britain. When waves of conquest have 
swept over Great Britain, or when the English have decided to put 
the Atlantic Ocean between themselves and the homes of their an- 
cestors, the changes have been even greater; and at times they have 








Samson, 257 N.Y. 358, 178 N.E. 557 (1931), affirming 233 App. Div. 173, 251 
N.Y.Supp. 433 (1931), which reversed, 249 N.Y.Supp. 79, 139 Misc. 490 (1931) ; 
In re Prote, 104 N.Y.Supp. 581, 54 Misc. 495 (1907), affirmed, 118 N.Y Supp. 
1136, 133 App. Div. 928 (1909); In re Watson’s Will, 300 N.Y.Supp. 1126, 164 
Misc. 940 (1937) ; Snodgrass v. Bedell, 134 Ohio St. 311, 16 N.E.(2d) 463 (1938) ; 
Kincaid v. Cronin, 61 Ohio App. 300, 22 N.E. (2d) 576 (1939); Conner’s Estate, 
318 Pa. 150, 178 Atl. 15 (1935) (will). 

* Baker v. Bourne, 127 Ind. 466, 26 N.E. 1078 (1891); Copenhaver v. Copen- 
haver, 78 Mo. 55 (1883), affirming 9 Mo. App. 200 (1880); Hockaday v. Lynn, 
200 Mo. 456, 98 S.W. 585, 8 L.R.A. (N.S.) 117, 118 Am.St.Rep. 672, 9 Ann. Cas. 
775 (1906); Ball v. Ball, 68 Va. (27 Gratt.) 325 (1876). 

” Boyd v. Feedan, 192 Ia. 1036, 185 N.W. 995 (1922) (spouse of such deceased 
heir apparent has no interest in the property after the death of the owner) ; 
Sedgwick v. Minot, 98 Mass. (6 All.) 171 (1863) (devise by owner to grandchild 
after death of child of owner is a devise to an heir and therefore void) ; Barnum v. 
Barnum, 119 Mo. 63, 24 S.W. 780 (1893); Seaman v. Seaman, (Mo.), 181 S.W. 
22 (1915) (conveyance of such property by heir apparent, who dies before owner, 
of no effect as against descendant of such heir); Douglass v. Hammel, 313 Mo. 
514, 285 S.W. 433 (1926) (contract by heir apparent with owner, releasing right 
as heir, not binding on descendants of such heir); Preston v. Cole, 64 N.H. 459, 
13 Atl. 788 (1887); Barnard v. Bilby, 68 Okla. 63, 171 Pac. 444 (1917, 1918) 
(conveyance of such property by heir apparent, who dies before owner, of no 
effect as against descendant of such heir). 

See, however, Fletcher v. Wormington, 24 Kan. 259, where the son died before 
his father, leaving no descendants; and after the death of the father, the creditors 
of the son were paid out of the share of the father’s estate which the son would 
have inherited; and the rest of such share was divided between the son’s widow 
and the son’s brother. 
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come thick and fast. Without stopping here to discuss the question 
of whether the law, and especially the land law, of England before 
the Norman conquest, was based on primitive Celtic law™ or primi- 
tive Germanic law,’ it is probably safe to regard the Norman con- 
quest as a starting point in a new period of development of land law. 
Beginning with 1066 A.D., there was a new deal in land; a new 
deal, which from the standpoint of all except the conquering king, 
his army, and his other followers who migrated with him to Eng- 
land, was a great misfortune. 

Apparently the duke of the Normans did not bring with him, 
in his celebrated raid on England, any legal advisers. If he did, 
he may have ignored their advice. In any event, it would seem that 
there was no very clear understanding between the king and those 
of the conquering army to whom he gave land to hold.4* The land 
was given to them, undoubtedly, for their services in helping the king 
to the throne. Undoubtedly he would have liked to keep more of the 
iand in his own hands than he did. As a workable compromise, he 
kept some, and gave some to the fighting men—the medieval equiva- 
lent, it would seem, of the modern gangster. Since their personal 
services had induced or compelled the king to give this land, did the 
gift end when the personal existence of the landholder ended? Were 
these interests life estates? On the death of the landholder could the 
king give the land to another military leader whose services had 
merited or compelled such reward? Or, on the other hand, were the 
merits of these men so great that on the death of any landowner, the 
land would descend to his heirs, and on the death of his heirs, to their 
heirs, and so on forever? It would seem that the king had the theory 
that the interests which he was giving were life estates. It would 
seem that the military leaders had the theory that the interests that 
they were getting would descend forever and forever. As between 
the two theories, the theory of the king’s followers and vassals pre- 


4 Taytor, History oF GAVELKIND, pp. 50 et seq. (1663). The author tells us 
that he is “no lawyer,” and that he knows “only the history”; that “we find most 
of our ancient law terms to be British (meaning Welsh) and not (as they are 
mistaken) to be Saxon”; and that Ethelbert translated his code from British into 
Saxon. 

14 | . the law which prevailed in England before the coming of the Normans 
... in our opinion ...was in the main pure Germanic Law”; coincidences 
between that law and the Celtic law being due to the common primitive element 
earlier than the distinction between German and Celt. 1 PoLttock anp MAITLAND, 
History oF ENcuiisH Law, Introduction, xxviii, xxix (2d Ed. 1898). 

18 Thid., 314 et seq. (2nd ed. 1903). 

“ . . at the time of the Conquest, the manors with the franchises appurtenant 
were given to those who could lay hold of them.” King, arguing in Y. B. Rolls 
Series, 20 & 21 Ed. I 112 (1292). 
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vailed. The king had to have support to stay on his throne. While 
the conquered English probably preferred the king to the barons 
of the king, it is likely that the English would have been glad to get 
rid of all of them. The matter was settled by the king’s surrender. 
Lands which he had granted to his military followers were, it was 
conceded, to be regarded as lands which would descend indefinitely 
unless some special arrangement had been made between the king 
and the military leader when the grant of land was made.’* Very 
likely this theory of land ownership was the old theory of land 
ownership that had prevailed in England before the conquest, re- 
stated in terms of tenure. 

As is so often the case, this apparently simple settlement of the 
dispute was, in fact, a mere change in the form of the question about 
which they were disputing. The dispute continued as fiercely as ever. 
The military landholders admitted that on the death of a tenant, his 
heir, even if he had a right to enter upon the land, must obtain the 
consent of the king; and for this consent he must give a substantial 
equivalent in money, other property and the like. Only one question 
seemed to be left, and that is, what was a fair equivalent for the 
consent of the king? William II seems to have felt that the king 
could fairly ask the full value of the land in return for his consent to 
the heir’s taking possession. This seemed, to the military tenants, 
entirely too much. The dispute between William II and the land- 
holding classes was never settled. It ended abruptly with the sudden 
and unexpected death of William II. Henry I, to whom William I 
had not given any part of his lands, and who nevertheless wished to 
be king of England in spite of the fact that his elder brother, Robert, 
Duke of Normandy, was alive, issued a coronation charter which, 
like many of such documents, corresponded, in its day, to a political 
platform in our day. There was a promise of benefits to every class 
that had power and influence. To the landholding classes the king 
promised, “If any of my barons, or earls, or others who hold from 
me shall have died, his heir shall not (have to) redeem his land as 
he did in the time of my brother but (he) shall receive it by just 
and legitimate relief. Similarly also the men of my barons shall 
relieve their lands from their lords by a just and legitimate relief.’ 
This article of the Charter of Liberties of Henry I indicated a ten- 
dency on the part of the king to be satisfied with a relief which was 








* Ibid., pp. 314 et seq. (2d ed.; 1903). 
* Ibid., pp. 314 et seq. (2d ed. 1903); Srusss, Serecr CHARTERS ILLUSTRATIVE 


or EnciisH CONSTITUTIONAL History (1895) 100, article 2; Stusss, Lectures on 
Earty EnciisH History (1906) 110 et seq., article 2. 
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somewhat less than the full value of the land. It did not settle the 
dispute. It changed it into a new dispute over the meaning of the 
words “just and legitimate.” Many a savage quarrel took place 
before this was finally settled by legislation; legislation which even- 
tually fixed in money the amount to be paid by the incoming heir 
to his overlord; an amount which was far less than the value of the 
land itself; an amount which was still further reduced in proportion 
to the value of the land, by the great increase in the amount of gold 
and silver which followed the discovery of America. When this ques- 
tion was settled in this way, the land of England which was held by 
military tenure in fee simple, really became inheritable, both tech- 
nically and economically. 


III 


The great land settlement after the Norman conquest left many 
questions of inheritance open; questions which had to be answered 
before problems of distribution per stirpes or per capita could arise. 
If the landowner left sons and daughters when he died, would the 
children inherit equally; would the male stock be preferred to the 
female stock; would the eldest son hold the inheritance of his over- 
lord while his younger brothers held of him; or would the eldest son 
take all the land, and the younger brothers and the sisters, nothing? 
Perhaps it was assumed from the first that the male stock would be 
preferred to the female stock. Perhaps that was the theory of descent 
in Germanic England. Perhaps it was the theory of descent in Celtic 
England. Perhaps it was settled within a comparatively short time 
after the Norman conquest. At any event it seems quite clear that 
the preference of the male stock over the female stock was recognized 
within a comparatively short time after inheritance was recognized.'® 

It took a considerably longer time to settle the question of the 
right of the eldest son as against his younger brothers. It looks, from 
the early records, as though the younger sons received some share 
of their father’s property; and, in many cases, that they held their 
shares of the eldest son.’7 This eventually shifted over to the classic 
theory of primogeniture.** The eldest son took all of the land as 
against his younger brothers and his sisters. If they had any right 





182 PoLLOCK AND MAITLAND, Op.cit., 261 (2d ed. 1898); 3 HotpswortH, His- 
TorRY OF ENGLIsH LAw, 172 (3rd ed. 1927). 
172 PoLLocK AND MAITLAND, 0p.cit., 264 (2d ed. 1898) ; 3 HotpswortH, op.cit., 


173 (3rd ed. 1927). 
182 PoLLOCK AND MAITLAND, Op.cit., 262 et seq. (2d ed. 1898); 3 HoLpswortH, 


op.cit., 172 et seq. (3rd ed. 1927). 
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to demand support from him, it was a moral right, an ethical right, 
but not a right recognized or protected by law. 

This principle applied to collateral inheritance as weli as to lineal 
inheritance. In the absence of local custom, the male heirs were 
always preferred to the female heirs; and if there were male heirs, 
the eldest took all. 

If the law had excluded female heirs, if there had been no other 
situations in English law in which property would pass to two or 
more heirs, and if the eldest son had always taken all, questions of 
descent per stirpes or per capita would never have arisen. However, 
this was not the case. From an early period there were two, and 
probably three situations in which property might pass to two or 
more heirs or successors. 

While female heirs were postponed to male heirs of equal degree, 
they were not excluded absolutely ; and if land descended to females, 
they took substantially equal shares.}® 

A considerable amount of English land, especially in Kent, was 
owned in gavelkind; a system under which the female heirs were 
postponed to the male heirs; but the male heirs took substantially 
equal shares. Primogeniture did not exist.” 

Probably from a very early period, and certainly after 1670 A.D., 
personal property was distributed without regard to the sex of the 
distributees, or to their relative ages. There was no preference of 
the male stock. There was no preference of the eldest born. There 
was no preference of the youngest born.”! 

When this stage of development was reached, we have a situation 
in which questions of taking per stirpes or per capita may become 
very important if the other rules of the law of inheritance or of 
succession permit them to arise. 


IV 


It seems to have been assumed, as soon as inheritance was recog- 
nized, that, to use the technical explanation of a later time, a living 
ancestor excluded all of his heirs. As a concrete illustration, if the 
owner of land left a son who was married and who, in turn, had a son 
living, the son of the owner took all of his father’s land. The son of 
such heir, the grandson of the deceased owner, took nothing. This 
seems to have been assumed from the time that inheritance was 





* See VII, post. 
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recognized, as axiomatic; as being so true that it needed no demon- 
stration.”* Possibly this was treated as an axiom, like many other 
axioms, because it was believed to be correct; and nobody felt able 
to prove that it was true. 

A problem began to present itself, which today seems relatively 
easy of solution; but which, in the early days of the law of inherit- 
ance after the Norman conquest, presented many difficulties. The 
simplest case arose in which the owner of land had two sons; and 
the elder of these two sons had died before his father, leaving a son. 
If nearness of blood is to be taken as the test of heirship, the younger 
son is one degree nearer his father, from whom the land descends, 
than is the son of the deceased elder brother. The son of the deceased 
elder brother is related to the owner of the land in the second degree. 
The younger son is related to the owner of the land in the first 
degree. Will our law recognize and enforce the theory of representa- 
tion? Will it say that the son of the deceased elder brother is to be 
treated for some or all purposes, with reference to such land, as 
standing in the place of his father and as taking the land by descent 
in preference to his uncle, the younger brother? This problem was 
one upon which there seemed, at the outset, to be no general con- 
sensus of feeling; whether among the experts or among the land- 
owning classes. Accordingly when the question arose with reference 
to the right to the English crown, it may fairly be said to have been 
a reasonably doubtful one.”* John, king of England, son of Henry II, 
has been charged with so many wicked and wrongful acts and so often 
has been justly charged with them, that it is worth noting that his 
claim to the throne of England as against Prince Arthur, the son of 
an elder brother of John’s, was not absolutely without foundation in 
English law; although John’s method of solving the problem by 
murdering his nephew seems to have been regarded very generally, 
even in those rough and brutal days, as wicked and cruel. Probably 
the trend of general opinion was setting in in favor of the doctrine of 
representation before John seized the crown and murdered his neph- 
ew. John’s many misfortunes after he had seized the crown were, 
apparently, taken as an indication of divine displeasure at John’s 
usurpation and at his murder of his nephew. As long as Prince 





#2 PoLLocK AND MAITLAND, op.cit., 283 et seq. (2d ed. 1903). 

2 POLLOCK AND MAITLAND, of.cit., 283 et seq. (2d ed. 1903) ; 3 HotpswortH, 
op.cit., 175 (3rd ed. 1927). 

Glanvill (Book III, 3) says that the overlord’s acceptance of homage from 
the eldest son during the father’s life and with the father’s consent, might deter- 
mine the question in favor of the nephew. Richard, on his death-bed, had his 
barons swear fealty to John; and John was in actual possession. 
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Arthur’s younger sister, Eleanor of Brittany, lived (and she spent 
nearly forty years as a captive before her death ended the question 
of her right to the crown of England), the king’s courts declined to 
decide the question of law when it was brought before them by the 
litigation of private persons.** After the death of the Princess Elea- 
nor, the principle of representation seems to have been accepted 
without further discussion.”® 

Thus representation at common law determined who should take 
and not (if there were male heirs) how much each was to take. 
If there were male heirs, the eldest took all as long as the doctrine 
of primogeniture reigned; and there was no question of how great 
a share of the estate each heir took. Representation determined who 
was the next heir; not what his share was. 


vf 


At common law, as we have seen, the question of descent per 
stirpes or per capita could not arise if one or more of the heirs of 
equal degree were a male heir; since the combination of the rule 
which preferred the male stock to the female stock, and of the rule 
which preferred the eldest male heir to the younger male heirs gave 
all to the eldest male. If, however, there were no male heirs, and the 
female heirs of equal degree took equally, the question might well 
arise, if one or more or all of them died before the owner of the 
property and if two or more of them left different numbers of chil- 
dren, who could take. 

The simplest case of this sort is, as we have seen, the case in 
which one or more of the children have died before the father (the 
owner of the property) and one or more of the children have sur- 
vived their father. In this case it seems that distribution would be 
per stirpes.2® At least, it may fairly be so called; although if each 
of the children who died before their father (the owner of the prop- 
erty) left children, one of whom was a male, the rule of primogeni- 
ture would give to such male child all of the interest which his parent 
would have taken if the parent had survived the owner of the prop- 
erty, leaving nothing for the younger brothers or the sisters. What- 
ever the sex of the children of the deceased child the solution was the 


“2 PoLLOCK AND MAITLAND, o?.cit., 285 (2d ed. 1903). 

The plaintiff is to go hence “without day; because the judgment is pending 
according to the will of the King.” 3 S.S. (1 Select Civil Pleas) No. 19, p. 80. 

* Ibid., 283 (2d ed. 1903). 

*® Coxe, COMMENTARY UPON LITTLETON, 164 b (1628). 
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same as long as some of the heirs were of the first generation from 
the owner of the property and others were of the second generation. 
The distribution was per stirpes, always assuming, as has been said 
before, that this is the right name. 

If each of the four daughters died before their father, one leaving 
one daughter, one leaving two daughters, one leaving three daughters, 
and one leaving four daughters, would these groups of grandchildren 
of the owner of the property take each the share which their mother 
would have taken if her mother had survived the owner of the prop- 
erty; or would the property be divided equally among the ten grand- 
children? It would seem that the adoption of the theory that they 
were co-heirs of equal degree and entitled to equal shares would nec- 
essarily result in holding that if one of the grandchildren were a male 
he would exclude his sisters and his female cousins; and if more 
than one of such grandchildren were a male, that the eldest would 
also exclude his younger brothers and his younger male cousins. 
This would seem to be inconsistent with the rule that female heirs 
could take if there were no male heirs, as modified by the rule that 
the children of a deceased female heir took the share which their 
mother would have taken if she had survived.** There is very little 
authority upon this question. Coke says that the “inheritance of 
coparceners is the rarest kind of inheritance that is in the law.”?* 
The case in which all of the daughters have died, two or more of 
them leaving children, is of course much rarer. Coke, although he 
says that if the daughters of the owner af the property survive their 
father, the “descent is in capita,” says that “if a man has issue two 
daughters, and the eldest daughter has issue three daughters, and the 
youngest, one daughter (it being assumed that the two daughters of 
the owner of the property died before their father) all these four 
shall inherit, but the daughter of the youngest shall have as much 
as the three daughters of the eldest, ratione stirpium, and not ratione 
capitum, and in the judgment of the law every daughter has a several 
stock or root.”2® The reason for making such a division per stirpes 
and not per capita is suggested, although it is not stated in express 
terms, by Coke’s further remark, “If a man has issue two daughters, 
and the eldest has issue divers sons and divers daughters, and the 
youngest has issue divers daughters, the eldest son of the eldest 
daughter shall only inherit, for this descent is not in capita, but all 





™ See, 2 BLACKSTONE’s COMMENTARIES, 218 (1766). 
* CoKE, op.cit., 164 a (1628). 
* Ibid., 164 a, b (1628). 
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the daughters of the youngest shall inherit, and the eldest son is 
coparcener with the daughters of the youngest, and shall have one 
moiety, (vis.) his mother’s part; so that men descending of daugh- 
ters may be coparceners, as well as women, and shall jointly implead 
and be impleaded, as is aforesaid.”*° 

While Coke emphasizes the apparent anomaly of coparcenary 
between the male cousin and his female cousins, he seems to assume 
that the theory of distribution ratione stirpium is the only way of 
keeping the male cousin from taking all.* 


VI 


Kent, once a separate kingdom, later an English county, seems to 
have kept its old land law; or else to have evolved a separate land 
law of its own after the conquest. Whether it was old Celtic land 
law which persisted through two conquests ;** whether it was old 
Germanic land law which persisted through one conquest ;** or wheth- 
er it was evolved after the Norman conquest seems immaterial for 
this purpose. The men of Kent believed, from an early period, that 
their ancestors resisted the Normans so fiercely that, in order to buy 
peace, William the Conqueror, secured to them their ancient liber- 
ties.** This story is repeated by later writers until it has become 
a sanctified myth. 

The historian seems to think that Kent offered a considerable 
number of would-be soldiers to Harold; that he used but few of 
them; and that, after the battle of Hastings, whatever counties of 
England rose in rebellion against the Normans, Kent remained 
chastened and submissive. Maitland believes that the peculiarities 
of Kentish law are largely due to the fact that Kent lay on the road 
from the coast to London; that money was probably in more active 
circulation in Kent than in any other part of England except London ; 
and that the men of Kent gained their special rights by buying off 
the more unpleasant features of holding land under the Norman 
lords; and not by desperate resistance to the conquerors.* 





* Ibid., 164 b (1628). 

"See, Cuitty, THE Law or Descents (1925) 86; and 2 BriacksToNne’s Com- 
MENTARIES, 218 (1766). 

* See, Taylor, op.cit., 29 et seq. (1663) for the theory that gavelkind was of 
British, that is, of Welsh, origin. 

* SetpEN, ANALECTA ANGLO BRITANNICA, Book 2, Ch. 7 (1615); 2 SELDEN’s 
ComMpPLeTe Works 945; cited and quoted in 2 BLacKsToNE’s COMMENTARIES, 84 
(1766). 

“See 24 Setpen Society (5 Y.B. Series, Erye of Kent, 6 & 7 Ed. II) 52, 57 
(1313, 1314). 

*2 PoLLocK AND MAITLAND, Op.cit., 272 (2d ed. 1903). 
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Whatever the reason, gavelkind, the Kentish system of holding 
land, had a number of features which distinguished it sharply from 
the land holding at common law.** Most of these differences do not 
concern us here. At the age of 15, the owner of gavelkind land could 
convey it. The widow took dower in one half of her husband’s land. 
If the owner of gavelkind land were attainted of felony and executed 
therefor, the land was not forfeited to the king nor did it escheat to 
the overlord. The sons took the inheritance, unaffected by the at- 
tainder and execution of their father. “The father to the bough, and 
the son to the plow” (or “lowe,” the seat in the chimney corner) 
was a popular statement of this rule of law.57 Gavelkind land could 
be devised ; or at any rate, customs in different manors, districts, and 
the like very generally gave this power. 

The remaining distinction is of importance in considering descent 
per stirpes or per capita.** Female heirs were postponed to the male 
heirs. In this respect it was like common law. There was no primo- 
geniture. If there were two or more male heirs, the property de- 
scended to them equally. In this respect it was very’ different from 
the common law. If there were no male heirs, the property descended 





2 PoLLOcK AND MAITLAND, Op.cit., 271 et seq. (2d ed. 1903) ; 3 HotpswortH, 
op.cit., 259 et seq. (3rd ed. 1927); Rosryson, GavELKIND (1741); Sanpys, His- 
TORY OF GAVELKIND (1851); Taylor, op.cit., (1663); 2 BLAcKstTone’s COMMEN- 
TARIES, 84 (1766). 

For dower in gavelkind land, see, 3 Se~pen Socrery (1 Select Civil Pleas) 51 
(1202) ; Hengham v. Wrotham, 61 S.S. (22 Y.B., 11 Ed. II, 1317-1318) 238, 239, 
240; Y. B. Rolls Series, 13 & 14 Ed. III 99, pl. 53 (1339). 

For postponement of females, see 3 SeLpEN Society (1 Select Civil Pleas) 63 
pl. 157 (1203), where the female heir finally pleads that her brother is a leper. 

For inheritance in spite of felony of ancestor, see, The Case of John Pilkyng- 
ton, 51 S.S. (Exchequer Chamber) 81 (83) (1441). 

For power to alienate at the age of fifteen, see, Attecrouch v. Frost, 20 SS. 
(3 Y. B. 3 Ed. II) 159 (1310) ; Woodyer v. Westerham, 33 S.S. (13 Y.B., 5 Ed. IT) 
79 (1312); Gatewyke v. Gatewyke, 45 S.S. (19 Y.B., 9 Ed. II, 33 (35) ) (1315). 

Bireford, C. J., refused to determine the age of the tenant by inspection. 
“You will get no decision from us, for if he were here we could not tell whether 
he was fifteen years old or more or less.” Daniel v. Scadbury, 33 S.S. (12 Y.B., 
5 Ed. II) 130 (1312). 

7 |. the dozen” (the jury) said that “by the custom of Gavelkind the 
father to the bough, the son to the plough”. 24 S.S. (5 Y.B. Series, 1 Eyre of 
Kent, 6 & 7 Ed. II, p. 151 (1313-1314). 

“So, in the case of dower. ... the wife of a man who is hanged ought to 
have dower if he held in gavelkind.” Bracron’s Note Boox, Case 1644. 53 S.S. 
(Rolls of Justices in Eyre for Lincolnshire (1218, 1219) and Worcestershire (1221) 
3 Hen. III), XXXVI. 

3 SeLtpEeN Society (1 Select Civil Pleas) 44 (1201); The Case of Simon Eyre, 
51 Selden Society (Exchequer Chamber) 114 (117) (1457); 51 S.S. (Exchequer 
Chamber) 118 (125) (1457). 

Coke said that gavelkind descended to all sons equally; but that it was by 
special custom that, in default of descendants, it descended to brothers equally. 


Coke, op.cit., 140a (1628). 
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to the female heirs equally. In this respect it was like the common 
law. 

What would happen if the owner of gavelkind land had four sons 
and the eldest of these sons died before his father leaving two chil- 
dren? Whether they used the term or not, would a descent, in such 
a case, be per stirpes? The two grandsons, children of the son who 
had died before his father, divided their father’s share between 
them; i.e., each of them took one eighth. Of the other three sons 
each took one fourth.®® 

What would happen if the owner of gavelkind land had four sons, 
all of whom died before the owner; the first son leaving one child, 
the second son leaving two children, the third son leaving three chil- 
dren, and the fourth son leaving four children? Would these differ- 
ent groups of children each divide the shares which the father of such 
group would have taken if he had outlived his father; or would the 
ten grandchildren each take one tenth of the land of his grandfather ? 
Here as in descent at common law from female heirs who die before 
their ancestor, we have the complicating feature that, if the heirs are 
all to be taken together as one group, each getting one tenth if they 
are all females, the rule of gavelkind which prefers the male stock 
would, apparently, give all the property to the male heir if one of 
these ten grandchildren were a male; thus excluding his sisters and 
his cousins. The writers upon this subject have believed that, in 
such a case, the descent would be per stirpes ; and that each group of 
grandchildren would divide among themselves the share of their 
grandfather’s property which their parent would have inherited if 
he had survived his father.” There seems to be no direct authority 
in the judicial decisions, but an occasional obiter adopts this as the 
correct rule.* 


VII 


Of the rules which governed the succession of personal property 
in England before 1670 A.D. very little is known that is definite. 
Were they Celtic in origin or Saxon or Norman; was there a gen- 
eral law, modified by a myriad of local customs; or was there a 
myriad of local customs without any general law; and if there was 





* RoBINsON, op.cit., 89 et seq. (5th ed. 1897). 

See, Hook v. Hook, 1 Hem. & M. 43 (1862) (collateral descent). 

“ RosBINnson, op.cit., 89 et seq. (Sth ed. 1897). 

“ Clements v. Scudamore, 1 P.Wms. 63, 6 Mod. 121 (1703) (borough English) ; 
Turner v. Turner, 8 Mod. 208 (1723); Crump v. Norwood, 7 Taunt. 362 (1815); 
Hook v. Hook, 1 Hem. & M. 43 (1862). 
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a general law, which was the general law and which was the local 
custom? Probably it was this very uncertainty which induced Par- 
liament in 1670 A.D. to pass a statute which was entitled “An Act 
for the Better Settling of Intestate’s Estates,”4* which is generally 
called the statute of distribution. The statute began by granting 
power to the ecclesiastical courts to take administration bonds. Then 
followed the form of the bond. Then followed the provision that 
such bonds were good for all purposes and could be pleaded in all 
courts; that the ecclesiastical court could call the administrator to 
account; and that the part of the personal estate which remained 
after the debts and the like were paid should be divided among the 
“wife and children, or children’s children, if any such be, or other- 
wise to the next of kindred to the dead person, in equal degree, or 
legally representing their stocks pro suo cuique jure, according to 
the laws in such cases and the rules and limitations hereafter set 
down.” Then followed a provision saving the custom of London 
and of the province of York; and then followed three sections which 
provided specifically to whom the property of the decedent should be 
distributed, and in what proportions. Section 5 provided that the 
wife should receive a third part of the amount left after paying debts, 
etc., and that the residue should be divided by equal portions to the 
children and such persons as legally represent such children, after 
deducting advancements; not including as an advancement the real 
property which descended to the heir at law, usually the eldest son. 
This would seem to’be a repetition, in somewhat more definite terms, 
of the general provision contained in the earlier section fer dividing 
the property among the children or the children’s children, rather 
than “rules and limitations hereafter set down.” This statute was 
based upon the one hundred eighteenth Novel of Justinian,** and was 
drawn by an expert, learned in the civil law.** 

It has always been assumed, under this legislation, that if one of 
the children of the owner of property died before his father, leaving 


aerthviarcintsinnsniti lg pnstshinhadyinionnat mig llc Saneaschncaihatscehiiiamlli 


“22 & 23 Car. II, c. 10 (1670). 

“3 Corpus Juris Civilis, p. 567 (Schoell and Kroll, 1895) 118th Novel; BucK- 
LAND, ELEMENTARY PRINCIPLES OF ROMAN PRIVATE Law, p. 193 (1912); BucK- 
LAND, TEXT-BOOK OF ROMAN Law, pp. 371 et seq. (1921); CzyHLarz, LEHRBUCH 
DER INSTITUTIONEM DES ROMISCHEN RECHTES, (11th and 12th revised reprint, 
1911) Book 6, III, S 136, pp. 301 et seq.; MurrHeap, HistoricaAL INTRODUCTION 
TO THE Private LAw or Rome, 395 et seq. (2d ed. 1899) ; SatKowskI, INSTITUTES 
AND History oF RomMAN Private Law, pp. 835 et seq. (1886); Sonm, Inst1- 
TUTES, pp. 558 et seq. (1907). 

“ Rex v. Raines, or Pett v. Pett, 1 Ld. Raym. 571 (1700); sub nomine, Pett v. 
Pett, 1 Comyns 87, Holt K. B. 259, 1 Salk. 250, 3 Salk. 138; sub nomine, Pet v. 
Pet, 12 Mod. 410, sub nomine Pett’s Case, 1 P. Wms. 25. 
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one or more children, the children cf such deceased child would 
divide among themselves the share of the owner’s property which 
their parent would have taken if he had outlived the owner.** 

What should be done if all of the children of the owner of per- 
sonal property had died before their father and two or more of them 
had left children surviving? Here, again, it may be added, the ques- 
tion would not be raised if the children who died before the owner 
of the property each left the same number of children surviving. In 
such a case the share of the grandchildren would be the same whether 
the division were to be made per stirpes or per capita. 

If, however, one of the children left one child and another left 
nine children, should the grandchildren each take one tenth of the 
property of their grandfather ; or should each group divide the prop- 
erty of their parent; the one child of the first child taking one half; 
and the nine children of the second child each taking one eighteenth? 
The question was presented to the Lord High Chancellor after a 
corresponding question as to collateral distribution had been deter- 
mined. The question was settled, and settled conclusively by a pro- 
ceeding on the part of Lord Chancellor Hardwick which seems to be 
a very peculiar one.*® The court began by saying that he would not 
decide the question until it appeared that there would be property 
to distribute among the grandchildren. When the Chancellor spoke, 
it seemed that there would be no property to distribute. The Chan- 
cellor then proceeded to say that his present opinion was that the 
grandchildren would take per stirpes and not per capita, although 
collaterals*would take per capita and not per stirpes. This result the 
Chancellor reached on the theory that the provisions of the statute 
which applied to lineal descendants were different from those which 
applied to collateral descendants. In part the court relied upon the 
fact that the statute with reference to collaterals provided that “there 
be no representation admitted among collaterals after brother’s and 
sister’s children” whereas there was no such restriction in the statute 
with reference to the lineal descent ; and the Chancellor thought that 
great-grandchildren, if there were a number of them in one family, 
might run away with greater share of the estate of the intestate than 
the grandchildren. Apparently the Chancellor did not realize that 
the question would arise, as to great-grandchildren only if one of 
the grandchildren were dead before his grandfather. 

The Chancellor then said that when the cause was opened he was 








“See notes 46 et seq. 
“ Lockyer v. Vade, Barn. Ch. 444 (1741). 
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inclined to be of a contrary opinion; and he concluded by saying that 
he would not determine this question at present. 

Whether this should be called an opinion or not, and although it 
expressly stated the Chancellor was not deciding the case, it settled 
the law. When the question came up years later, the courts followed 
the suggestions of Lord Chancellor Hardwick.** Eventually, in Eng- 
land, this provision was embodied in legislation.** 

Some years before, the same problem had arisen in cases of col- 
lateral inheritance of personality; but it was solved differently. If, 
to take the simplest case, the owner of personal property left no 
widow, no children, and no descendants of children, but left brothers 
and sisters, some of whom had died before the owner of the prop- 
erty, leaving children, it seems to have been assumed that the dis- 
tribution would have to be per stirpes; since the claimants stood in 
different degrees to the owner of the property.*® Suppose that all of 
the brothers and sisters of the owner of the property were dead; 
and, again for convenience, suppose that one of them left one child, 
one left two children, one left three children, and the fourth left 
four children. When the owner of the property died, should his 
property be divided into four parts; of which the first nephew would 
get his father’s one fourth; the next two nephews would get their 
father’s one fourth; that is, one eighth apiece, and so on? Or, on 
the other hand, should the ten nephews be regarded as related to 
their uncle in the same degree; and should each of them take one 
tenth? When the case was first presented to the court, it was held 
that, since the nephews stood in equal degree to their uncle, they 
should take equal shares.*® In a later case, it was said, that the 
matter had been settled so thoroughly that it was “fit that the matter 
should now be at rest.’”*! 


“ Ross’s Trusts, L. R. 13 Eq. 286 (1871); In re Natt, 37 Ch.Div. 517 (1888). 

See, also, Robinson v. Shepherd, 32 Beavan 665, 4 De G. J. & S. 129 (1863); 
Gibson v. Fisher, L. R. 5 Eq. 51 (1867). 

“15 & 16 Geo. V, c. 23, Administration of Estates Act, 1925, article 47 (1) (I). 

“The widow survived the intestate. His two sisters, one of the half blood, 
died before the intestate, one leaving one child and the cther leaving three children. 
One half was given to the widow; one fourth to the one child, and one fourth 
to the other three. Wall v. Theedham, (1711), cited in Janson v. Bury, Bunb. 157 
(1723). 

” Walsh v. Walsh, Prec. in Ch. 54 (1695). 

*\ Davers v. Dewes, 3 P. Wms. 40 (1730). 

See, also, Janson v. Bury, Bunb. 157 (1723), where the problem concerned 
the right of descendants of half brothers and sisters to take; and Stanley v. 
Stanley, 1 Atk. 455 (1739). 

As aunts, nephew and niece were in the same degree, it was said that they 
took per capita. Durant v. Prestwood, 1 Atk. 454 (1738). See, diso, Lloyd v. 
Tench, 2 Ves. Sr. 215 (1750). 
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The same statute that fixed per stirpes distribution tur lineal 
descendants, eliminated the entire problem for collateral descent by 
eliminating representation in collateral descent. The different classes 
of heirs are named. There is no provision for representation in case 
one of the heirs presumptive dies before the intestate.°* 

The result of this English legislation is somewhat at variance with 
American ideas as far as lineal descent is concerned, and it is com- 
pletely at variance with American ideas as far as collateral descent 
is concerned. Not only does the English legislation abolish represen- 
tation among collaterals, but it provides that uncles and aunts may 
take, while nieces and nephews may not. 

It will thus be seen that English courts have had a strong prefer- 
ence for descent per stirpes.°* Only in the descent of personal prop- 
erty to collaterals has descent per capita been recognized; and that 
only from 1670 to 1925. 


VIII 


Some fifty years or more before the statute of distribution was 
passed, the English had succeeded, after many failures, in founding 





=“(y) If the intestate leaves no issue or parent, then, subject to the interests 
of a surviving husband or wife, the residuary estate of the intestate shall be held 
in trust for the following persons living at the death of the intestate, and in the 
following order and manner, namely:— 

First, on the statutory trusts for the brothers and sisters of the whole blood 
of the intestate; but if no person takes an absolutely vested interest under 
such trusts; then 

Secondly, on the statutory trusts for the brothers and sisters of the half 
blood of the intestate; but if no person takes an absolutely vested interest 
under such trusts; then 

Thirdly, for the grandparents of the intestate and, if more than one survive 
the intestate, in equal shares; but if there is no member of this class; then 

Fourthly, on the statutory trusts for the uncles and aunts of the intestate 
(being brothers or sisters of the whole blood of a parent of the intestate) ; 
but if no person takes an absolutely vested interest under such trusts; then 

Fifthly, on the statutory trusts for the uncles and aunts of the intestate 
(being brothers or sisters of the half blood of a parent of the intestate); but 
if no person takes an absolutely vested interest under such trusts; then 

Sixthly, for the surviving husband or wife of the intestate absolutely ; 

(vi) In default of any person taking an absolute interest under the foregoing 
provisions, the residuary estate of the intestate shall belong to the Crown or to 
the Duchy of Lancaster or to the Duke of Cornwall for the time being, as the 
case may be, as bona vacantia, and in lieu of any right to escheat. 

The Crown or the said Duchy or the said Duke may (without prejudice to 
the powers reserved by section nine of the Civil List Act, 1910, or any other 
powers), out of the whole or any part of the property devolving on them 
respectively, provide, in accordance with the existing practice, for dependents, 
whether kindred or not, of the intestate, and other persons for whom the intestate 
might reasonably have been expected to make provision.” 15 & 16 Geo. V, c. 23, 
Administration of Estates Act, 1925, Article 46 (1) (V). 
™See 2 BLACKSTONE’s COMMENTARIES 217 et seq. (1766). 
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colonies on the western shore of the Atlantic which proved to be 
permanent. What law, and especially, from our standpoint, what law 
of property, did these colonists bring with them or set up in their 
different settlements? The traditional explanation which was in- 
vented by courts who were not experts in history, was that the col- 
onists knew and understood the English law—common law, equity, 
and statutory law; that they were devoted to it; and that they 
brought it with them as a valued part of a precious heritage. This 
explanation is now quite generally abandoned. It seems quite clear 
that none of the groups of colonists knew much about English law; 
that none of them cared much about it; and that some of them hated 
it bitterly. It also seems clear that none of the colonists knew any- 
thing about any other system of law; and that hatred or indifference 
were both likely to result in a law which was a non-technical form of 
English law; with many variations to suit the wishes and needs of 
the colonists.4 

Massachusetts is probably not an average sample of the English 
colonies. The dislike for the English government and for English 
law was probably stronger there than in the other colonies. Probably 
fewer traces of English land law are to be found in early Massachu- 
setts than in the southern colonies. Making due allowance for this 
on the part of Massachusetts, the legislation of that colony presents 
an interesting picture of land law which the early colonists adopted. 

Some twelve years after the Massachusetts Bay colony (as dis- 
tinguished from the Plymouth colony) was founded, appeared the 
Body of Liberties of the Massachusetts colony in New England. 
The subject of descent, distribution and the like is put under the 
sub-topic “Liberties of Children.” The rules of descent and distribu- 
tion of real and personal property seem to be identical. It seems that 
the children took the same share without regard to age or sex, with 
one exception ; and that was that the eldest son took a double portion 
of his father’s estate.6> Historians, who do not understand law but 
who feel bound to discuss it, have suggested that this provision was 
due to a lingering love on the part of Massachusetts for the English 
doctrine of primogeniture ; and that as a compromise between giving 








Paul Samuel Reinsch, “The English Common Law in the Early American 
Colonies,’ 2 BULLETIN OF THE UNIVERSITY OF WISCONSIN (1899); 1 SELEcT 
Essays IN ANGLO-AMERICAN LEGAL History 367 et seq. 

© “When parents dye intestate, the Elder Sonne shall have a doble portion of his 
whole estate, reall and personall unless the General Court upon just cause alleadged 
shall Judge otherwise.” Article 81, Liberties of Children, Body of Liberties: 
A Coppie of the Liberties of the Massachusetts Colony in New England (1641) ; 
Colonial Laws of Massachusetts 1660 to 1672, p. 51. 
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all the land to the eldest son, and giving him the same share as the 
other children, the double portion of the eldest son was adopted. 
While the records of Massachusetts, at least those that are thus 
far available, do not always make it clear why some of the changes 
were made, it seems that this provision in favor of the eldest son was 
not English land law at all. Many of the colonists wished to be ruled 
by the law of God (by which they meant the Old Testament) and the 
discretion of the magistrates (by which they meant the orders of the 
Congregational ministers). The Hebrew law of descent as found in 
the Old Testament gives a double portion to the eldest son.*® This 
seems to have been taken over into the Body of Liberties. Otherwise, 
the property of the father seems to have been divided equally among 
his children, male and female alike. A subsequent article provides 
that, in the absence of male heirs, the daughters should inherit “as 


Pera 


co-partners.”** Apparently the legislators who drew up this article 
had little technical knowledge of the terms of English law; and pos- 
sibly, little knowledge of the meaning of these terms. These general 
provisions appear in subsequent legislation.5* Finally someone who 
drew a later statute changed “co-partners” to “coparceners.’®® Ap- 
parently representation was assumed from the first. A specific pro- 
vision for representation in favor of grandchildren whose parents 
are dead before the grandfather appears many years after the Body 
of Liberties. 


* See, DEUTERONOMY, 21, 17. 

™ “Article 82. When parents dye intestate haveing noe heires males of their 
bodies their Daughters shall inherit as co-partners, unles the Generall Court upon 
just reason shall judge otherwise.” Body of Liberties; A Coppie of the Liberties 
of the Massachusetts Colony in New England (1641); Colonial Laws of Massa- 
chusetts, 1660 to 1672, p. 51. 

*In case of intestacy the county court is given power to “divide and assign 
to the children or other heires their several parts and portions out of said estate. 
Provided the Eldest Sonn shall have a Double Portion, and where there are no 
Sons, the Daughters shall Inherit as copartners unless the Court upon just Cause 
Alledged Shall otherwise Determine. .. .” The Book of the General Lawes and 
Libertyes concerning the inhabitants of the Massachusets . . . (1649, 1660), sub- 
title, Wills, Article 3; Colonial Laws of Massachusetts, 1660 to 1672, p. 201. 

See, also, Wills, 3, Colonial Laws of Massachusetts, 1672-1686, p. 158. 

It is provided specifically that lands, tenements and hereditaments are, in case 
of intestacy, “subject to a division with his personal estate and be alike distributed, 
according to the rules hereinafter expressed for personal estates.” Property is to 
pass in “equal portions to and among his children and such as shall legally repre- 
sent them .. .” with a double portion to the eldest son. Act of November 1, 
1692, Province Laws, 1692-1693, Second Session, Ch. 14 (Section 1); Acts and 
Resolves of the Province of Massachusetts Bay, 1692-1714, p. 43 (44). 

*” Act of November 1, 1692, Province Laws, 1692-1693, Second Session, Ch. 14; 
Acts and Resolves of the Province of Massachusetts Bay, 1692-1714, p. 43 (45). 

® Grandchildren are to take the shares of their parents. The judges are to 
settle “two shares or a double portion on the eldest son”; and if the eldest son is 
dead, on his children. Act of December 17, 1734; Province Laws, 1734-1735, Third 
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Apparently out of line with the general trend of legislation in 
Massachusetts is a statute which provides for preference to sons in 
the distribution of realty.*t This seems to give a preference to all 
of the sons over the daughters ; and not to be limited to a preference 
to the eldest son. 

More than a hundred years after the Body of Liberties, we find 
legislation which provides that, if there are no issue, the judge of 
probate should assign “to one or so many of the next of kin to such 
intestate, in equal degree, or their legal representatives, as such 
estate will conveniently accommodate without prejudice or spoiling 
the whole (preference being given to the male heirs among such as 
are of kin in equal degree) . . .”* It will be noted that here again 
we find a suggestion of preference for male heirs. We also find the 
combination of “next of kin” which seems to exclude representation, 
and “their legal representatives” which provides for representation. 
We further find the suggestion that the judge of probate has a great 
deal of discretion in including or excluding some of the next of kin; 
depending on the number of the next of kin and on the size of the 
estate. 

It is not until one hundred fifty years after the Body of Liberties 
appeared that the double portion of the eldest son was abolished ; and 
the statute provided that real and personal property “shall descend 
and be distributed in equal shares to and among his children and such 
as shall legally represent them (if any of them be dead) . . .”®? Some 
fifteen years later we find provisions for representation followed by 
a provision that if the issue of next of kin “are all in the same degree 
of kindred to him (meaning the persons from whom the property 
descends) they shall share the same estate equally; otherwise they 
shall take according to the right of representation.”’® 

While many amendments have been made to the early Massachu- 
setts law of descent and distribution, these general principles have, 





Session, Ch. 16; Acts and Resolves of the Province of Massachusetts Bay, 1715- 
1741, p. 738 (739). 

s«_. Preference being alway had to the sons... .” Act of December 5, 
1719; Province Laws, 1719-1720, Second Session, Ch. 10 (section 4); Acts and 
Resolves of the Province of Massachusetts Bay, 1715-1741, p. 151 (152). See, 
also, Act of April 12, 1750, Province Laws, 1749-1750, Fourth Session, Ch. 20; 
Acts and Resolves of the Province of Massachusetts Bay, 1742-1756, p. 495. 

@ Act of April 12, 1750, Province Laws, 1749-1750, Fourth Session, Ch. 20; 
Acts and Resolves ef the Province of Massachusetts Bay, 1742-1756, p. 495. 

* Acts and Laws of Massachusetts, 1789, Ch. 2, June 8, 1789, in effect after 
January 1, 1790; 1 Massachusetts Laws, 1780-1822, p. 364. 

“ Acts and Laws of Massachusetts, 1805, Ch. 90, Section 1, March 12, 1806; 
2 Massachusetts Laws 1780-1822, p. 146 (147), section 1. 
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as a rule, been adhered to consistently. Massachusetts law has, it 
would seem, influenced the views of other American states. 

In the South, land owning continued to be regulated by the com- 
mon law, the law of Glanvil, Bracton, Littleton, and Coke, and not 
by the Levitical Code. Primogeniture continued to exist in some 
states until after the American Revolution. Then the rising tide of 
democracy swept away the remaining vestiges of the theory that 
property in land exists for the benefit of the family as a whole, and 
not for the benefit of the individuals who compose it. Primogeniture 
was abolished. Property descended equally according to the degree 
of relationship to the testator, without regard to order of birth or to 
sex.® 

Little credit, however, is given to Massachusetts for leading the 
way to the modern American law of descent and distribution. The 
Supreme Court of Massachusetts points out that while the Massachu- 
setts courts have always relied upon the Massachusetts statutes, the 
Massachusetts legislature, in 1692, reenacted, in substance, the Eng- 
lish statute of distribution.** Many of the American statutes of 
descent and distribution are based upon the English statute.* 





®In Maryland, primogeniture was abolished by the Act of 1786, Ch. 45. 
Brewer’s Lessee v. Blougher, 39 U.S. (14 Pet.) 178, 10 L.ed. 408 (1840). 

In Virginia, primogeniture and preference to the male stock were abolished 
by the Act of 1785. Thomas Jefferson was one of the revisors who drew the new 
statute. Davis v. Rowe, 27 Va. (6 Rand.) 355 (1828). 

In North Carolina, primogeniture was abolished by the Act of 1784, Rev. Code 
of 1820, Ch. 204. Preference was given to the male stock. This was abolished by 
the Act of 1795, Rev. Code of 1820, Ch. 435. 

In South Carolina, Section 5, Article 10 of the Constitution of South Carolina, 
provided that as soon as might be convenient, the legislature should abolish primo- 
geniture and provided for the equal distribution of the real estate of intestates. 
In compliance with this mandate, the legislature passed such statute in 1791 
(5 Stat. 162). Gibson v. Rikard, 143 S.Car. 402, 141 S.E. 726 (1927). 

“Heirs” in an act of Congress in 1822 confirming French and Spanish title 
does not imply primogeniture. Eslava v. Doe, 7 Ala. 543 (1845), affirmed 50 U'S. 
(9 How.) 421, 13 L.ed. 200 (1849). 

* See, Sheffield v. Lovering, 12 Mass. 490 (1815), referring to An Act for the 
Setling and Distribution of the Estates of Intestates, Province Laws, 1692-1693, 
second session, Ch. 14, November 1, 1692. Acts and Resolves of the Province of 
Massachusetts Bay, 1692-1714, pp. 43 et seq. 

* The Georgia statute of distributions of 1804 is said to be “almost a literal 
transcript of the English Statute of 22 and 23, Charles II, which was borrowed 
from the 118th Novel of Justinian.” Redd v. Clopton, 17 Ga. 230 (1855). 

It is said that their statute of distribution before the Code was almost in the 
words of the English Statute. Houston v. Davidson, 45 Ga. 574 (1872). 

The Act of 1715, Ch. 39 is said to have been taken chiefly from the Statute of 
Charles II. Greenfield v. Beckett, 2 Harris & Gill (Md.) 11 note (1817 or later). 

It is said that the Act of February 3, 1789, 1 N.H. Laws 207, was “copied, in 
substance, from the English Statute of distributions.” Parker v. Nims, 2 N.H. 
460 (1822). See, also, Prescott v. Carr, 29 N.H. 453, 61 Am. Dec. 652 (1854). 
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Whatever the origin of our law of descent, the general theory is 
much the same throughout the states of the Union. Real and personal 
property descend to the same heirs. Property descends without re- 
gard to the sex of the heir, or to order of birth. Representation is 
recognized in the nearer degrees of relationship. If excluded at all 
it is excluded in the more remote degrees. Our law has reached such a 
stage that, if some or all of the generation of heirs apparent nearest 
to the intestate have died, leaving descendants, or if a similar situa- 
tion exists among collateral heirs, the question of the shares which 
the different heirs shall take may become of great importance. 


IX 


Some three hundred years have passed since Massachusetts, in the 
Body of Liberties, began a system of descent which contemplated 
substantially equal division of the intestate’s property among his 
children, if children survived him. Something like one hundred and 
fifty years have passed since the last traces of primogeniture in this 
country were abolished. By that time, the law had reached a situation 








It is said that the statute of Charles II was “extensively adopted by the States 
of this Union”. Kelsey v. Hardy, 20 N.H. 479 (1846). 

It is said that the New Jersey statute of 1795 (Pennington’s Laws) “is an 
almost literal copy of the English statute of 1671” (22 & 23 Car. II, Ch. 10). 
In re Tantum, 97 N.J.Eq. 271, sub nomine Appeal of Messler, 127 Atl. 85 (1924). 

See, however, Fidler v. Higgins, 21 N.J.Eq. (5 C.E.Green) 138 (1870), for 
discussion of differences between the English statute of distribution, and New 
Jersey legislation; and also for modification in New Jersey of Common law rules 
of descent of land. 

It is said that the Rhode Island statute of 1749 introduced the statute “22 & 23 
Chas. III (sic), called the statute of distributions”. Smith v. Smith, 4 RI. 1 
(1854). The Rhode Island statute of 1798 was said to have been framed on the 
English Statute of distributions, “which had been the law in the colony as to 
personal estate for a long time previous.” Daboll v. Field, 9 R.I. 266 (289) 
(1869). 

It is said that the Vermont Act of 1821 was “substantially, if not literally, 
copied from the statute of 22 Car. II, which has also furnished the model for the 
statutes of distribution of nearly all the states in the union.” Hatch v. Hatch, 
21 Vt. 450 (1849). In In re Martin’s Estate, 96 Vt. 455, 120 Atl. 862 (1923) the 
court said, “In common with many, if not all, the American states, we get our 
law of descent largely from the English statute of distributions (22, 23 Charles 
II)” and that “. . . we adopted the construction with the statute.” Thereupon 
the court applied a principle of construction which was exactly the opposite of 
that applied by the English courts; holding that lineal descendants of the same 
degree took per capita. 

See, as to the Virginia Statute of 1785, Garland v. Harrison, 35 Va. (8 Leigh.) 
368 (1837). 

See, also, In re Estate of Cavender, 14 Del. Ch. 465, 130 Atl. 746 (1925); 
In re Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 (1923). 

Arkansas followed New York legislation, which dealt with realty only; and 
then included a number of provisions which related to personalty. Kelly’s Heirs v. 
McGuire, 15 Ark. 555 (1855). 











28 WISCONSIN LAW REVIEW [Vol. 1946 


in which questions of descent per stirpes or per capita became quite 
common. The legislature, it is true, has taken the problem of descent 
out of the hands of the courts, to a large extent, by legislating upon 
the subject. In the time that has passed, the legislatures have had 
ample opportunity to work out legislation upon the subject of descent 
per stirpes and per capita which should be reasonably clear, consistent, 
and complete. What has, in fact, been done? The matter is reason- 
ably clear in a number of states as long as the statutes of those states 
remain unchanged. Whenever any substantial change is made in the 
legislation of one of these states, the litigation which generally follows 
seems to show that no general principles have been established, but 
only a multitude of single instances. When we compare the legisla- 
tion of the different states, and the results which the courts of these 
states have reached under such legislation, there seems little general 
agreement. 

A number of excuses can be made. The English statute of dis- 
tribution is, as has been said, the basis of much of the law of the 
United States on this subject. Although the English statute of dis- 
tribution followed the one hundred and eighteenth Novel of Justinian, 
and although it was drawn by a learned expert in the civil law, it has 
proved a very unsatisfactory piece of Anglo-American legislation.® 
The English courts did not, apparently, base their theories of per 
stirpes and per capita distribution on any differences in the language 
of the English statute ;®® but rather on the results which the courts 
thought would follow from using one or the other of these methods 
of distribution.*° The English decisions have, furthermore, been mis- 
understood by some of the American courts; and, while these courts 
believed that they were adopting the construction which the English 
courts had put upon the statutes, they occasionally would get the 
opposite result.7! Our own legislation is often not clear and is often 
not consistent. It often seems as though the courts have decided 
whether descent should be per stirpes or per capita without basing 





*« the statute of James (I James II, c. 17) ...is very incorrectly 
penned, and so is the statute of distributions. . . .” Stanley v. Stanley, 1 Atk. 455 
(1739). 

“Tt was held that “children . . . and such persons as legally represent such 


children” and “children or children’s children”, provided for distribution per 
stirpes. Lockyer v. Vade, Barn. Ch. 444 (1741); Ross’s Trusts, L. R. 13 Eq. 286 
(1871) ; In re Natt, 37 Ch. Div. 517 (1888). 

“Next of kindred . . . in equal degree and those who legally represent them” 
were held to provide for distribution per capita. Walsh v. Walsh, Prec. in Ch. 54 
(1695); Davers v. Dewes, 3 P. Wms. 40 (1730). 
™ In re Martin’s Estate, 96 Vt. 455, 120 Atl. 862 (1923). 
™® Lockyer v. Vade, Barn. Ch. 444 (1741). 
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such distinction upon the language of the statute in question. Perhaps 
the courts have made some attempt at working out general principles 
from certain provisions of the statute and applying them by analogy 
to other situations.*? 

An additional reason for the present condition of our law grows 
out of the fact that, as a rule, two terms are used, per stirpes and 
per capita, while there are many situations in which the question 
arises which cannot be reduced to less than three general types.” 
A part of our troubles grows out of the fact that our courts have 
attempted to fit three general types of situation into two classes. 

The courts of the States of the Union seem to have approached 
the question with a strong feeling one way or the other. Some of the 
courts have looked upon descent per stirpes as fair, reasonable, and 
supported by popular sentiment."* Most of our courts, however, have 
looked upon descent per stirpes as unfair, undesirable, and justified 
only where there was no other available solution.” 

The courts often talk as though they were using the language of 
the statute as the basis for determining whether descent is per stirpes 
or per capita,“® but the courts of different states have by no means 





™ Broward v. Broward, 96 Fla. 131, 117 So. 691 (1928) (statute applying to 
case of certain named relations is held to indicate a principle which is to be applied 
to other relations); Cox v. Cox, 44 Ind. 368 (1873) Statute with reference to 
descent in case of the death of a child, extended to death of grandchild) ; Blake 
v. Blake, 85 Ind. 65 (1882). 

™ See I, herein. 

™« . the doctrine of representation per capita was never very convincing 
to the feelings of our people.” Daboll v. Field, 9 R.I. 266 (1869). 

™“The rule of representation applies only from necessity or where there are 
lineal heirs in different degrees.” Knapp v. Windsor, 60 Mass. (6 Cush.) 156 
(1850). 

“Per capita distribution among issue of equal degree when there are no children 
has been the provision of the statute for many years. It expresses the natural 
impulse of mankind.” Old Colony Trust Co. v. Lathrop, 276 Mass. 496, 177 N.E. 
675, 78 A.L.R. 1382 (1931). 

Statutes of descent are construed in accordance with the general policy of the 
law; which, in Massachusetts, means that heirs of equal degrees of relationship 
to the intestate, take equal shares. Snow v. Snow, 111 Mass. 389 (1873). 

" For cases in which a change in the wording of the Statute has changed descent 
from per capita to per stirpes or from per stirpes to per capita, see, Staubitz v. 
Lambert, 71 Minn. 11, 73 N.W. 511 (1897) (“next of kin” held to require descent 
per capita among nephews and nieces); Swenson v. Lewison, 135 Minn. 145, 
sub nomine, In re Swenson’s Estate, 160 N.W. 253 (1916) (“. .. to the lawful 
issue of any deceased brother and sister, by right of representation” held to 
require descent per stirpes among nephews and nieces) ; Im re Estate of Fretheim, 
156 Minn. 366, 194 N.W. 766 (1923) (“next of kin in equal degree” held to 
require descent per stirpes among nephews and nieces; and to exclude children 
of a nephew or niece who died before intestate). 

See, also, In re Estate of Thompson, 202 Minn. 648, 279 N.W. 574 (1938). 

In Pennsylvania, under the act of April 8, 1833, section 18 which provided 
“if intestate shall leave neither brothers nor sisters . . . but nephews and nieces 
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agreed upon the language which produces the one result or the other. 

By some courts it is assumed that words which provide that, on 
the death of one who would have been the heir of the intestate if he 
had outlived the intestate, the interest which he would have inherited 
shall pass to his legal representatives,“* require descent per stirpes.** 


. .. the real estate shall descend to and vest in such nephews and nieces” it is 
held that nephews and nieces take per capita. Ortt’s Appeal, 35 Pa. (11 Casey) 
267 (1860); Miller’s Appeal, 40 Pa. (4 Wright) 387 (1861). Under the act of 
April 27, 1855 which provided that certain additional classes of heirs should take 
“by representation .. . such share as their parents would have taken if living” 
it is held that descent per stirpes is required. Lane’s Appeal, 28 Pa. (4 Casey) 
487 (1857); Brenneman’s Appeal, 40 Pa. (4 Wright) 115 (1861); Krout’s Appeal, 
60 Pa. (10 P.F. Smith) 380 (1869) ; Hayes’s Appeal, 89 Pa. 256 (1879). Under the 
act of June 30, 1885, which provided that heirs “standing in the same degree of 
consanguinity to the intestate . . . shall take in equal shares” first cousins, chil- 
dren of different uncles and aunts take per capita. Cremer’s Estate, 156 Pa. 40, 
26 Atl. 782 (1893). 

* “Representatives” in the statutes of descent and distribution, usually means 
children. Price v. Strange, 6 Madd. 159 (1820) (obiter); Ketchum v. Corse, 65 
Conn. 85, 31 Atl. 486 (1894) (obiter) ; Jn re Miiler, 103 N. J. Eq. 86, 141 Atl. 676 
(1928) (in case of brothers and sisters limited by context to children); In re 
Crandall’s Estate, 258 N.Y.Supp. 797, 144 Misc. 58 (1932) (not executor); Jn re 
Blazej’s Estate, 23 N. Y. Supp. (2d) 328, 175 Misc. 283 (1940) (not spouse) ; 
Larkins v. Routson, 115 Ohio St. 639, 155 N.E. 227 (1927) (here meaning “next 
of kin”, or “heirs at law”). 

“This principle has been applied in cases in which the heirs are in equal 
degrees of relationship to the intestate: a situation which tries the theory of 
descent per stirpes to the utmost. Taylor v. Cribbs, 174 Ala. 217, 56 So. 952 
(1911); Estate of Healy, 176 Cal. 244, 168 Pac. 124 (1917) (will; devising prop- 
erty as in intestacy) ; Cook v. Catlin, 25 Conn. 387 (1856) (following Kenedy v. 
Kenedy, 1 Swift’s Digest 115; 1 Swift’s System, 286 (1786); Daniels v. Daniels, 
115 Conn. 239, 161 Atl. 94 (1932); Iglehart v. Holt, 12 App. D. C. 68 (1898); 
McManus v. Lynch, 28 App.D.C. 381 (1906); Odam v. Caruthers, 6 Ga. 39 
(1849); Harrell v. Storey, 175 Ga. 569, 165 S.E. 554 (1932); Doane v. Freeman, 
45 Me. 113 (1858); Stewart v. Collier’s Lessee, 3 Har. & J. (Md.) 289 (1812); 
Maxwell v. Senev’s Lessee, 5 Harris & J. (Md.) 23 (1820); McComas v. Amos, 
29 Md. 132 (1868); Conner v. Waring, 52 Md. 724 (1880) (descent on failure to 
exercise power) ; Swenson v. Lewison, 135 Minn. 145, sub nomine, In re Swenson’s 
Estate, 160 N.W. 253 (1916); Im re Tantum, 97 N.J.Eq. 271, sub nomine Appeal 
ot Messler, 127 Atl. 85 (1924); Jackson ex dem. Roosevelt v. Thurman, 6 Johns. 
(N.Y.) 322 (1810); Clement v. Cauble. 55 N.Car. (2 Jones’ Eq.) 82 (1854); 
Haynes v. Johnson, 58 N. Car. (5 Jones Eq.) 124 (1859); Cromartie v. Kemp, 
66 N. Car. 382 (1872) (said to have become “a rule of property”); Crump v. 
Faucett, 70 N.Car. 345 (1874); Lane’s Appeal, 28 Pa. (4 Casey) 487 (1857); 
Brenneman’s Appeal, 40 Pa. (4 Wright) 115 (1861); Krout’s Appeal, 60 Pa. (10 
P.F. Smith) 380 (1869); Hayes’s Appeal, 89 Pa. 256 (1879); Daboll v. Field, 
9 R.I. 266 (1869); Stent v. McLeod’s Ex’rs., 7 S.Car.Eq. (2 McCord Eq.) 354 
(1827) (land passes per stirpes; personalty per capita); Payne v. Harris, 3 Strob. 
Eq. (S.Car.) 39 (1849); Housley v. Laster, 176 Tenn. 174, 140 S.W. (2d) 146 
(1940). 

It has also been applied in cases in which the heirs are in different degrees of 
relationship to testator: a situation in which, in the absence of special statute 
some form of descent per stirpes seems to be the only solution. Ketchum v. Corse, 
65 Conn. 85, 31 Atl. 486 (1894); Johnson v. Bodine, 108 Ia. 594, 79 N.W. 348 
(1899); Barnum v. Barnum, 119 Mo. 63, 24 S.W. 780 (1893): Dutoit v. Doyle. 
16 Ohio St. 400 (1865); Eshleman’s Appeal, 74 Pa. (24 P.F. Smith) 42 (1873); 
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If this theory were adopted generally and applied to lineal and col- 
lateral descent alike, the problem would be greatly simplified, or, 
possibly, eliminated entirely. Unless there is some provision for 
representation, the question of distribution per stirpes or per capita 
does not arise. If the courts should say that provision for representa- 
tion requires descent per stirpes, there never could be any descent 
per capita. With this simple solution, a few states of the Union have 
been satisfied ; but the courts and the legislatures of most of the states 
have felt that, as applied to many situations, it was unfair and un- 
desirable. 

Most courts have construed a provision for representation as 
requiring descent per stirpes if some of a given generation of heirs 
have died before the intestate, leaving descendants who can inherit 
from intestate, and some of such generation survive him,” but only 
in such a case. If the heirs of such generation have all died before 
the intestate dies, and two or more of them have left descendants of 
the next generation such descendants of the next generation take per 
capita under legislation of this sort; and the same principle is 
applied, very generally, both to descendants of the intestate, and to 
collaterals, such as nephews, cousins, and the like ;*° whether the 








Haynes v. Walker, 111 Tenn. 106, 76 S.W. 902 (1903); Eans v. Sawyer, 27 Tex. 
448 (1864) (involving Arkansas law). 

For per stirpes under a will, see, Thomas v. Miller, 161 Ill. 60, 43 N.E. 848 
(1896) ; Clark v. Cox, 115 N. Car. 93, 20 S.E. 176 (1894). 

” Byrd v. Lipscomb, 20 Ark. 19 (1859); Sharman v. Jackson, 30 Ga. 224 
(1860) (will) ; Williams v. Trust Co. of Georgia, 185 Ga. 643, 196 S.E. 74 (1938) ; 
Stewart v. Collier’s Lessee, 3 Har. & J. (Md.) 289 (1812); Im re Estate of 
Messersmith, 264 Mo. 610, sub nomine Messersmith v. Messersmith, 175 S.W. 914 
(1915); Conner’s Estate, 318 Pa. 150, 178 Atl. 15 (1935) (will); McConnell’s 
Estate, 5 Pa. Super. 120 (1897); Moore v. Conner, (Va.) 20 S.E. 936 (1890). 

See, Walsh v. Friedman, 219 N.Car. 151, 13 S.E. (2d) 250 (1941) (of testator’s 
four sons, only one left children). 

See, Succession of Jacobs, 129 La. 432, 56 So. 358 (1911) (Louisiana law; 
based directly on civil law); Tillery v. Fuller, 190 La. 586, 182 So. 683 (1938). 

* Garrett v. Bean, 51 Ark. 52, 9 S.W. 435 (1888) (it is said that when all of a 
given Class of heirs die, “death . . . operates to advance the next class nearer to 
the intestate”.) ; Broward v. Broward, 96 Fla. 131, 117 So. 691 (1928); Houston 
v. Davidson, 45 Ga. 574 (1872) (involving succession from illegitimates) ; Snow 
v. Snow, 111 Mass. 389 (1873); Nichols v. Shepard, 63 N.H. 391 (1885); In re 
Crommette’s Estate, 8 N.Y. Supp. (2d) 288, 169 Misc. 521 (1938); In re Lieber- 
man’s Estate, 16 N.Y. Supp. (2d) 1008, 172 Misc. 1085 (1939); Miller’s Appeal, 
40 Pa. (4 Wright) 387 (1861); In re Martin’s Estate, 96 Vt. 455, 120 Atl. 862 
(1923) (attempting to follow the Construction of the statute of distribution given 
by the English courts: but holding that lineal descendants (grandchildren) take 
per capita) ; Davis v. Rowe, 27 Va. (6 Rand.) 355 (1828). 

It has been suggested that the provision that the descendants of one who died 
before testator and who would have taken by descent if he had outlived testator, 
shall take the share that such deceased parents etc. would have taken, was inserted 
to make it clear that “representatives” did not include children whose parents were 
alive when intestate died. Davis v. Rowe, 27 Va. (6 Rand.) 355 (1828); and see 
discussion in Daboll v. Field, 9 R.I. 266 (292) (1869). 
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statute names the specific relationship, or includes it under “next of 
kin.” 

If some of any given generation of heirs, whether they are desig- 
nated by naming their relationship to the intestate or whether they 
are included under “next of kin,” have died before the intestate leav- 
ing descendants, and some of such generation of heirs are alive, and 
such given generation would have inherited per capita if all had sur- 
vived the intestate, the property is to be divided into as many shares 
as there are heirs of such given generation who survive the intestate 
plus the numbers of such heirs of that generation who died before 
the intestate, leaving descendants. One share is given to each of the 
surviving heirs. The share of each of the heirs of that generation, 
who died before the intestate, is divided among the descendants of 
such deceased heir.*? 





™ Scull v. Vaugine, 15 Ark. 695 (1855); Byrd v. Lipscomb, 20 Ark. 19 (1859) ; 
Garrett v. Bean, 51 Ark. 52, 9 S.W. 435 (1888) ; Im re Estate of Cavender, 14 Del. 
Ch. 465, 130 Atl. 746 (1925); Broward v. Broward, 96 Fla. 131, 117 So. 691 
(1928) (specific Statutory provision) ; Lowrimore v. First Savings & Trust Co. of 
Tampa, 102 Fla. 740, 140 So. 891, modifying, 102 Fla. 740, 140 So. 887 (1932); 
Houston v. Davidson, 45 Ga. 574 (1872); Cox v. Cox, 44 Ind. 368 (1873); Blake 
v. Blake, 85 Ind. 65 (1882); Jackson v. Moore, 38 Ky. (8 Dana) 170 (1839); 
Healey v. Cole, 95 Me. 272, 49 Atl. 1065 (1901) (specific statutory provision) ; 
Balch v. Stone, 149 Mass. 39, 20 N.E. 322 (1889) (specific statutory provision) ; 
Hascall v. Cox, 49 Mich. 435, 13 N.W. 807 (1882) (will); Ernst v. Freeman, 129 
Mich. 271, 88 N.W. 636 (1902) (specific statute; obiter as question was not 
raised in time) ; Copenhaver v. Copenhaver, 78 Mo. 55 (1883), affirming, 9 Mo. 
App. 200 (1880) (specific statutory provision) ; Barnum v. Barnum, 119 Mo. 63, 
24 S.W. 780 (1893); Aull v. Day, 133 Mo. 337, 34 S.\W. 578 (1896); In re Estate 
of Messersmith, 264 Mo. 610, sub nomine Messersmith Vv. Messersmith, 175 S.W. 
914 (1915); Douglass v. Hammel, 313 Mo. 514, 285 S.W. 433 (1926); First Trust 
Co. v. Myers, 351 Mo. 899, 174 S.W. (2d) 378 (1943) (will), annotated, 92 
U. or Pa. L. Rev. 332; Preston v. Cole, 64 N.H. 459, 13 Atl. 788 (1887) ; Fidler v. 
Higgins, 21 N. J. Eq. (5 C.E. Green) 138 (1870); Fisk v. Fisk, 60 N. J. Eq. 
(15 Dick.) 195, 46 Atl. 538 (1900); Smith v. McDonald, 71 N. J. Eq. 261, 65 
Atl. 840 (1907); In re Miller, 103 N.J. Eq. 86, 141 Atl. 676 (1928), affirmed, 104 
N. J. Eq. 491, 146 Atl. 915 (1929); In re O’Mara, 106 N.J. Eq. 311, 151 Atl. 67 
(1930), reversing, 101 N. J. Eq. 713, 139 Atl. 167 (1927); Matter of Samson, 257 
N.Y. 358, 178 N.E. 557 (1931), affirming, 233 App. Div. 173, 251 N.Y.Supp. 433 
(1931), which reversed, 249 N.Y.Supp. 79, 139 Misc. 490 (1931) (specific statu- 
tory provision) ; Jn re Dunning’s Estate, 96 N.Y. Supp. 1110, 48 Misc. 482 (1905) ; 
In re McGovern, 98 N.Y. Supp. 304 (1903) ; In re Fleming, 98 N.Y. Supp. 306, 48 
Misc. 589 (1905) ; Jn re Prote, 104 N. Y. Supp. 581, 54 Misc. 495 (1907), affirmed, 
118 N. Y. Supp. 1136, 133 App. Div. 928 (1909) (specific statute); In re Rowe’s 
Estate, 170 N. Y. Supp. 742, 103 Misc. 111 (1918), rehearing denied, 171 N. Y. 
Supp. 1021, 104 Misc. 109 (1918); Jn re Strohmer’s Estate, 266 N.Y.Supp. 886, 
149 Misc. 219 (1933); Im re Loglier’s Will, 287 N. Y. Supp. 276, 159 Misc. 194 
(1936) ; In re Watson’s will, 300 N.Y.Supp. 1126, 164 Misc. 940 (1937); Pond v. 
Bergh, 10 Paige Ch. (N.Y.) 140 (1843); Moore v. Rankin, 172 N. Car. 599, 90 
S.E. 759 (1916); In re Estate of Mizzelle, 213 N. Car. 367, 196 S.E. 364 (1938) ; 
In re Estate of Poindexter, 221 N.Car. 246, 20 S.E. (2d) 49, 140 A.L.R. 1138 
(1942) ; Ewers v. Follin, 9 Ohio St. 327 (1859) ; Dutoit v. Doyle, 16 Ohio St. 400 
(1865) ; Hasse v. Morrison, 110 Ohio St. 153, 143 N.E. 551 (1924); Snodgrass v. 
Bedell, 134 Ohio St. 311, 16 N.E. (2d) 463 (1938); Treat v. Bessey, 1 Ohio App. 
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In some cases in which the deceased heir has left one descendant, 
who takes the entire share of his parent, it has been said that the 
property descends per capita,S* a statement which may be correct as 
far as primary derivation is concerned, but which is also misleading. 

The statute may provide for representation, and may also provide 
that if the heirs are of equal degree of consanguinity to the intestate, 
they shall take per capita; and if they are of unequal degrees, they 
shall take per stirpes. This latter provision is more specific than the 
general provision for representation. It is more in accordance with 
our traditions and popular feeling. The courts of most states are in 
sympathy with this distinction; and the provision for equal distribu- 
tion is very generally held to prevail over the assumed effect of the 
provision for representation.** 

The words of the statute may negative representation.** The most 





125, 21 Ohio C.C. (N.S.) 241, 25 Ohio Circuit Dec. 366 (1913); Oakley v. Davey, 
49 Ohio App. 113, 195 N.E. 406 (1934) ; Kincaid v. Cronin, 61 Ohio App. 300, 22 
N.E. (2d) 576 (1939) (statute: provision for descent per stirpes and for equal 
distribution if heirs of equal degree); Ortt’s Appeal, 35 Pa. 267 (1860) (will); 
McConnell’s Estate, 5 Pa. Super. 120 (1897); Brodie’s Estate, 30 Pa. Dist. 654 
(1920) ; Haynes v. Walker, 111 Tenn. 106, 76 S.W. 902 (1903); Eans v. Sawyer, 
27 Tex. 448 (1864); Jones’ Heirs v. Barnett’s Heirs, 30 Tex. 637 (1868) ; Wither- 
spoon v. Jernigan, 97 Tex. 98, 76 S.W. 445 (1903), reversing (Tex. Civ. App.), 
73 S.W. 39 (1903); Davis v. Rowe, 27 Va. (6 Rand.) 355 (1828); Murchison v. 
Wallace, 156 Va. 728, 159 S.E. 106 (1931); Williams v. Knowles, 178 Va. 84, 16 
S.E. (2d) 316 (1941); Overton v. Heckathorn, 81 W. Va. 640, 95 S.E. 82 (1918). 

“ . . the distribution is per capita among those who are next of kin in equal 
degree to the intestate and per stirpes among those who claim as representatives 
of deceased persons who, if living, would be next of kin in equal degree with the 
living... .’ 

“Whether the Legislature did or did not intend to discriminate against large 
families is not our concern. The law is plain. Lex Scripta est. We apply it as 
written.” In re Estate of Poindexter, 221 N.Car. 246, 20 S.E. (2d) 49, 140 A.L.R. 
1138 (1942). 

See, also, Moore v. Conner, (Va.) 20 S.E. 936 (1890). 

“In re Glaser’s Estate, 273 N. Y. Supp. 860, 151 Misc. 778 (1934) ; Monroe v. 
Winslow, 5 N.Y. Supp. (2d) 640, 254 App. Div. 811 (1938). 

* Johns v. Scobie, 12 Cal. (2d) 618, 86 Pac. (2d) 820, 121 A.L.R. 1404 (1939) 
(real question one of adverse possession); Houston v. Davidson, 45 Ga. 574 
(1872) (dealing with succession of illegitimates) ; Cox v. Cox, 44 Ind. 368 (1873) ; 
Blake v. Blake, 85 Ind. 65 (1882); Baker v. Bourne, 127 Ind. 466, 26 N.E. 1078 
(1891) (equal distribution) ; Balch v. Stone, 149 Mass. 39, 20 N.E. 322 (1889); 
Hyatt v. Pugsley, 33 Barb. (N.Y.) 373 (1861); Goff v. Disbennet, 14 Ohio C. C. 
(N.S.) 557, 23 Ohio Circuit Dec. 234 (1911); Cremer’s Estate, 156 Pa. 40, 26 Atl. 
782 (1893) ; In re Brooke’s Estate, 84 Pa. Super. 415 (1925); Estate of De Haven, 
1 Clarke (Pa.) 336, 2 Pittsburgh Legal Journal 323 (1843); In re Chess Estate, 
2 Pittsburgh Rep. 130, 7 Pittsburgh Legal Journal 338 (1860); Davis v. Rowe, 27 
Va. (6 Rand.) 355 (1828); Ball v. Ball, 68 Va. (27 Gratt.) 325 (1876); Williams 
v. Knowles, 178 Va. 84, 16 S.E. (2d) 316 (1941). 

If the heirs are not of equal degree such statute does not apply. Fidler v. 
Higgins, 21 N. J. Eq. (5 C.E. Green 138 (1870).(three uncles and aunts: one died 
before intestate leaving two descendants: held that surviving uncle and aunt took 
one third each: and such two descendants, one sixth each: descendants had claimed 
that each should receive one fourth). 

*Lane’s Appeal, 28 Pa. (4 Casey) 487 (1857) (no representation after children 
of brothers and sisters) 
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common example of this is the expression “next of kin.”** These 
words ordinarily negative representation and require survivorship; 
that is, if a person who would have been one of the next of kin if he 
had outlived the intestate, dies before the intestate, leaving descend- 
ants, the descendants take nothing and the surviving next of kin take 
the property of the intestate per capita. Where this result is reached, 
distribution per stirpes is impossible and distribution per capita is 
required.** The addition of such words as “equally,” “share and 
share alike,” and the like, to the words “next of kin’ makes even 
more clear the intention of the legislature to prevent representation, 
and to have the property divided among those who answer the de- 
scription of next of kin at the death of the intestate.** 

In many statutes provision is made for descent to intestate’s next 
of kin and their representatives. This follows the English statute of 
distributions in combining inconsistent provisions; “next of kin” 
which negatives representation, and “representatives”’ which requires 


* Estate of Nigro, 172 Cal. 474, 156 Pac. 1019 (1916) (excludes grandnephews) ; 
Estate of Way, 29 Cal. App. (2d) 669, 85 Pac. (2d) 563 (1938) (aunts take; 
cousins excluded); Avery v. Vail, 60 Ind. App. 99 (1915) (first cousins once 
removed are excluded); Dailey v. Pugh, 83 Ind. App. 431, 131 N.E. 836 (1921) 
(“next of kin”; two hundred thirty six first cousins take per capita: first cousins 
once removed and twice removed are excluded) ; Furenes v. Severtson, 102 Ia. 322, 
71 N.W. 196 (1897) (obiter: non-resident aliens involved; they can inherit under 
the local statute); Davis v. Stinson, 53 Me. 493 (1866) (excludes children of 
nephews) ; Hall and Hall, Appellants, 117 Me. 100, 102 Atl. 977 (1918) (grand- 
nephews excluded) ; Stewart v. Collier’s Lessee, 3 Har. & J. (Md.) 289 (1812); 
Knapp v. Windsor, 60 Mass. (6 Cush.) 156 (1850); Snow v. Snow, 111 Mass. 389 
(1873); Conant v. Kent, 130 Mass. 178 (1880) (grandnephews excluded); Van 
Cleve v. Van Fossen, 73 Mich. 342, 41 N.W. 258 (1889) (grandniece excluded) ; 
In re Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 (1923) (excludes grand- 
nephews) ; Stetson v. Kinch, 92 N.J. Eq. 362, 112 Atl. 847 (1921); Nelson v. Blue, 
63 N. Car. 659 (1869) (grandnephews excluded); Ellis v. Harrison, 140 N.Car. 
444, 53 S.E. 299 (1906); Clayton v. Drake, 17 Ohio St. 367 (1867) (excludes 
descendants of deceased great uncles) ; Re Carscallen, 13 Ontario Weekly Notes 80 
(1917) (grandnephews excluded). 

President and Fellows of Harvard College v. Jewett, 11 Fed. (2d) 119, 
(6 Cir—1926—Ohio) ; Estate of Nigro, 172 Cal. 474, 156 Pac. 1019 (1916) ; Dailey 
v. Pugh, 83 Ind. App. 431, 131 N.E. 836 (1921); Davis v. Stinson, 53 Me. 493 
(1866) ; Hall and Hall, Appellants, 117 Me. 100, 102 Atl. 977 (1918); Knapp v. 
Windsor, 60 Mass. (6 Cush.) 156 (1850) (grandparents) ; Snow v. Snow, 111 Mass. 
389 (1873) (children of different brothers and sisters) ; Conant v. Kent, 130 Mass. 
178 (1881); Staubitz v. Lambert, 71 Minn. 11, sub nomine, In re Breg’s Estate, 
73 N.W. 511 (1897); In re Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 
(1923); Stetson v. Kinch, 92 N.J.Eq. 362, 112 Atl. 847 (1921); Nelson v. Blue, 
63 N.Car. 659 (1869); Ellis v. Harrison, 140 N.Car. 444, 53 S.E. 299 (1906) ; 
Clayton v. Drake, 17 Ohio St. 367 (1867); Estate of Fister, 2 Woodw. Dec. (Pa.) 
323 (1871) (to grandparents: they take per capita: “per stirpes would be a new 
and anomalous principle of distribution”) ; Schneider v. Payne, 205 Wis. 235, 237 
N.W. 103 (1931); Re Carscallen, 13 Ontario Weekly Notes 80 (1917). 

** Lowrimore v. First Savings & Trust Co. of Tampa, 102 Fla. 740, 140 So. 891, 
modifying, 102 Fla. 740, 140 So. 887 (1932) (“share and share alike”) ; Nichols v. 
Shepard, 63 N.H. 391 (1885) (“in equal shares’). 
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representation. In cases of this sort the provision for representation 
is more specific than the provision which, by implication, negatives 
representation ; and full effect is regularly given to the provision for 
representation. Under provisions of this sort our courts very gen- 
erally hold that distribution is to be made per capita if the next of 
kin are in equal degree to the intestate.** In so doing, the courts 
seem to believe that they are following the construction placed by the 
English courts upon similar language upon the English statute of 
distributions. As has been said before, this construction was placed 
upon the statute which provided for descent to collaterals; but was 
not placed upon the statute which provided for lineal descent.*® 

Even more extreme cases of inconsistent statutory provisions are 
sometimes to be found. A statute may provide that property shall 
descend per stirpes, followed by a further provision to the effect that 
the heirs shall take per capita if they are in equal degrees of relation- 
ship to the intestate. Under such provisions, it has been held that 
the stocks consist of the heirs of the generation nearest to the intes- 
tate, of which any member is alive at the death of the intestate.® 
While this looks very much as though the court held that the heirs 
were their own ancestors, it gives a reason of a sort for dividing the 
estate equally if the heirs are in equal degrees of relationship to the 
intestate, in spite of the provision for distribution per stirpes. 

A provision for representation, apparently per stirpes, followed by 
a provision for descent equally, has been held to mean equally per 
stirpes ; that is per stirpes and not equally.” 

“Children of” certain specified relatives would seem to be a phrase 








Atl. 1042, L.R.A. 1916 A, 660, Ann. Cas. 1916 B, 89 (1915); Wagner v. Sharp, 
33 N. J. Eq. (6 Stew.) 520 (1881); Hallet v. Hare, 5 Paige Ch. (N.Y.) 315 
(1835) (aunt on father’s side: aunt on mother’s side); Hurtin v. Proal, 3 Bradf. 
(N.Y.) 414 (1855) (nephews, niece and aunt); Hill v. Nye, 17 Hun. (N.Y.) 457 
(1879) ; Fletcher v. Severs, 10 N. Y. Supp. 6 (1890) (Statute provides in express 
terms that “if in equal degree to the deceased, their share shall be equal”); In re 
Watson’s Will, 300 N.Y.Supp. 1126, 164 Misc. 940 (1937) (specific provision of 
Statute) ; Monroe v. Winslow, 5 N. Y. Supp. (2d) 640, 254 App. Div. 811 (1938) 
(son of cousin of intestate and four cousins of father of intestate); Skinner v. 
Wynne, 55 N.Car. (2 Jones Eq.) 41 (1854); Nixon v. Nixon, 215 N.Car. 377, 
1 S.E. (2d) 828 (1939). 

*° See VII, herein. 

® Snodgrass v. Bedell, 134 Ohio St. 311, 16 N.E. (2d) 463 (1938) (first cous- 
ins) ; Kincaid v. Cronin, 61 Ohio App. 300, 22 N.E. (2d) 576 (1939) (nephews). 

See, Davey v. Climo, 30 Ohio N.P. (N.S.) 457 (1933), and Shearer v. Gasst- 
man, 31 Ohio N.P. (N.S.) 219 (1933), in which the provision for distribution per 
capita among heirs of equal degree was held to be superseded by the provision for 
descent per stirpes, on the theory that the latter provision was new legislation, 
and the former provision was taken over from earlier statutes. 
** McManus v. Lynch, 28 App. D. C. 381 (1906). 
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which was quite free from ambiguity. However, in order to justify 
the per capita distribution which some courts desired and which they 
were unable to justify otherwise, it has been held that those who are 
in fact children of such class of relatives are included in the phrase, 
“children of . . .,” if one or more of such specified relatives is alive 
at the death of the intestate ; while if all of such specified relatives are 
dead when the intestate dies, their children are not included in the 
phrase, “children of” such relatives, but such children are included 
in the phrase “next of kin.”®” 


x 


In applying the statutes of descent and distribution to the different 
specific relationships, we find that, as a rule, the same divergencies 
of judicial opinion appear in applying the general principles to the 
specific relationships that are found in the general principles; con- 
cealed, in part, by the tendency of the courts to select, as the stock 
for determining descent, either the generation of heirs originally 
nearest to the intestate whether or not any member of such genera- 
tion is alive at the death of the intestate or the generation of heirs 
nearest to the intestate of which some member is living at his death, 
as may seem necessary to produce the result which the courts desire, 
without emphasizing the inconsistencies which the courts are thus 
concealing. 

In lineal descent, the generation of heirs nearest to the intestate 
consists of his children. If they are all alive at his death, or if those 
who have died before the intestate have left no descendants, they 
take equally.®* The statute on this subject is so clear that its mean- 





"Estate of Nigro, 172 Cal. 474, 156 Pac. 1019 (1916); Conant v. Kent, 130 
Mass. 178 (1881); Staubitz v. Lambert, 71 Minn. 11, sub nomine, In re Breg’s 
Estate, 73 N.W. 511 (1897); Adams v. Smith, 20 Abb. N. Cas. (N.Y.) 60 (1887) ; 
Schneider v. Payne, 205 Wis. 235, 237 N.W. 103 (1931). 

Contra: Housley v. Laster, 176 Tenn. 174, 140 S.W. (2d) 146 (1940). 

The result of holding that such children are “is that if some of such children 
die before the intestate, leaving descendants such descendants are not next of kin; 
and cannot take as against the surviving ‘children of’ such relatives.” Quinby v. 
Higgins, 14 Me. 309 (1837); Davis v. Stinson, 53 Me. 493, (1866) (overruling 
Doane v. Freeman, 45 Me. 113 (1858) ); Hall and Hall Appellants, 117 Me. 100, 
102 Atl. 977 (1918) ; Van Cleve v. Van Fossen, 73 Mich. 342, 41 N.W. 258 (1889) ; 
In re Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 (1923); Douglas v. 
Cameron, 47 Neb. 358, 66 N.W. 430 (1896). 

“ Boster v. Boster, 182 Ark. 112, 30 S.W. (2d) 823 (1930); Campbell v. Wells, 
278 Ky. 209, 128 S.W. (2d) 592 (1939); Walden v. Walden, 213 Mass. 418, 100 
N.E. 649 (1913); Snortum v. Snortum, 155 Minn. 230, 193 N.W. 304 (1923) 
(problem as to share of husband) ; Adams v. Adams, 348 Mo. 1041, 156 S.W. (2d) 
610 (1941); Davis v. Burnham, 27 Vt. 562 (1855) (involving right of children to 
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ing and application is scarcely ever questioned. Such litigation as 
there is in this situation grows out of the question of the validity or 
the effect of adoption, of illegitimacy, and the like. 

At the death of the intestate one or more of his children may be 
alive and one or more may have died before the intestate, leaving 
descendants who survive the intestate. In this situation the solution 
seems inevitable. All the courts have agreed upon it. Divide the 
property by the number of children who survive plus the number who 
died before the intestate leaving descendants who survive him; give 
one share to each of the children of the intestate who survive him, and 
divide each of the other shares among the children of that child of 
intestate’s who would have taken such share if he had survived the 
intestate.** No other solution seems possible; and frequently the 
statute provides specifically for this solution in this case. 

If, by statute, the widow takes with the children as an heir, and 
the widow survives the intestate while all of his children have died 
before he did, two or more of them leaving descendants, the same 
Situation in law arises, and it is solved in the same way. The widow 
receives the share that she would have received if all of such children 
had survived the intestate and the share that each of such children 
would have received is divided among his children.® 

The children of the intestate may all have died before him, and 
two or more of them may have left descendants. As has been said 
before, in order to raise the question different children must have left 
different numbers of descendants. If all of the children who have 
left descendants have left the same number of descendants, the dis- 








appeal from allowance of claim against their mother’s estate; her second husband 
claimed all personalty); Corbitt v. Wright, 120 Va. 471, 91 S.E. 612 (1917); 
Shepardson v. Rowland, 28 Wis. 108 (1871) (involving right of child to lease 
specific tract of land which descended from parent to several children). 

“Ketchum v. Corse, 65 Conn. 85, 31 Atl. 486 (1894); Dutoit v. Doyle, 16 
Ohio St. 400 (1865) (the trial court added together the shares of the children of 
intestate who died before intestate leaving descendants; then it added together 
the number which such deceased children left; and divided the first by the second: 
held, error; the share of each deceased child should be divided among his children) ; 
Eshleman’s Appeal, 74 Pa. (24 P.F. Smith) 42 (1873); Payne v. Harris, 3 Strob. 
Eq. (S.Car.) 39 (1849) (similar division among great-grandchildren whose parents 
died before intestate); Haynes v. Walker, 111 Tenn. 106, 76 S.W. 902 (1903) 
(amount recovered for death of parent by wrongful act); Eans v. Sawyer, 27 
Tex. 448 (1864) (similar distribution among great-grandchildren, descendants of 
grandchild who died before intestate). 

**Odam v. Caruthers, 6 Ga. 39 (1849); In re Estate of Messersmith, 264 Mo. 
610, sub nomine Messersmith v. Messersmith, 175 S.W. 914 (1915); Moore v. 
Conner, (Va.) 20 S.E. 936 (1890). 

This principle does not apply in cases in which the widow takes dower, and 
not by descent. Im re Lieberman’s Estate, 16 N. Y. Supp. (2d) 1008, 172 Misc. 
1085 (1939). 
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tribution will be the same whether it is treated per stirpes or per 
capita. 

If the children who died before the intestate left different numbers 
of descendants, some courts hold that representation necessarily re- 
quires distribution per stirpes; and that the stock is to be found in 
the generation of heirs originally nearest to the intestate ; in this case, 
his children. Where this theory is applied the share of each child is 
divided among the children he leaves and who survive the intestate.*® 
Many other states, however, apply the theory that heirs who are in 
equal degree of relationship to the intestate shall receive equal parts 
of intestate’s property, and the grandchildren take equal shares of the 
property of their grandfather. 

The children of the intestate may all be dead; the jurisdiction may 
be one in which the grandchildren of the intestate would have taken 
equal shares if they had all survived the intestate; and some of the 
grandchildren may be alive at the death of the intestate while others 
are dead, leaving children (great-grandchildren of the intestate). 
These courts apply the same solution that applied to cases in which 
some of the children were alive at the death of the intestate and 
others have died before him, leaving descendants. The property of 
the intestate is divided by the number of grandchildren who survive 
him plus those who died before the intestate leaving the descendants 
who survive him. One of these shares is given to each of the grand- 
children who survive the intestate; and the share of each of the 
grandchildren who died before the intestate is divided among his 
children.®* Here again, what other solution is possible? 

Similar principles would undoubtedly apply to cases in which some 
or all of the great-grandchildren are dead at the death of the intes- 





“ Odam v. Caruthers, 6 Ga. 39 (1849) (some grandchildren given One fourth 
each; some, one fourteenth); Conner v. Waring, 52 Md. 724 (1880) (failure to 
exercise power) ; Crump v. Faucett, 70 N. Car. 345 (1874). 

See, Walsh v. Friedman, 219 N. Car. 151, 13 S.E. (2d) 250 (1941) (will; only 
one child left descendants). 

* In re Lieberman’s Estate, 16 N. Y. Supp. (2d) 1008, 172 Misc. 1085 (1939) ; 
Skinner v. Wynne, 55 N. Car. (2 Jones Eq.) 41 (1854) (personalty); Jn re 
Martin’s Estate, 96 Vt. 455, 120 Atl. 862 (1923) (attempting to follow construc- 
tion given by English court to English statute of distribution); Ball v. Ball, 68 
Va. (27 Cratt.) 325 (1876) (statute per capita if in equal degree to intestate). 

* Cox v. Cox, 44 Ind. 368 (1873) (statute provided that if only grandchildren 
survived they should inherit equally; if a child or more remote relation should die 
before testator, leaving descendants, such descendants should take his share) ; 
Healey v. Cole, 95 Me. 272, 49 Atl. 1065 (1901) (statute provided, “if no child 
is living at the time of his death, to all his lineal descendants; equally if all are 
of the degree of kindred; if not, according to the right of representation.”) ; 
In re Loglier’s Will, 287 N. Y. Supp. 276, 159 Misc. 194 (1936) (only one son 
left descendants). 
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tate; and to future generations one after the other. The facts of life 
are such that these problems do not arise. 

While, at common law, land could never ascend to parents, grand- 
parents, and the like, provision for the descent (if it may be so called) 
of property to the ascendants of the intestate are very generally to be 
found in the statutes which regulate descent and distribution. Usually 
such statutes provide for equal division between the ascendants who 
are equally close to the intestate. If the intestate’s nearest heirs are 
his father and mother, his property is divided equally between 
them.°® If the intestate’s nearest heirs are his grandparents, the 
property is divided equally between them. Under such legislation, 
if one of the grandparents is dead, the property will be divided 
equally among the survivors.1° The court will not take the position 
that the husband and wife who survive the intestate are to be treated 
as one person ; and that the intestate’s property is to be divided giving 
one half of the property to the surviving grandparent on the one side; 
and the other half to the two grandparents on the other side. 

The same principles of law would undoubtedly apply to cases in 
which the property of the intestate would pass to his great-grand- 
parents or to his great-great-grandparents, if such situation should 
ever arise. 

If there are neither lineal descendants nor ascendants to take as 
heirs, brothers and sisters form the first class of collateral heirs. If 
the brothers and sisters are all alive at the death of the intestate, 
the statute of descent and distribution is usually drawn so as to pro- 
vide that they take equal shares. Here again, there is practically no 
dispute on this question, both sides usually agreeing in conceding 
that the division was to be equal.’°! Here again the questions which 





* Brown v. Barraboo, 90 Wis. 151, 62 N.W. 921, 30 L.R.A. 320 (1895). 

2° Knapp v. Windsor, 60 Mass. (6 Cush) 156 (1850) (paternal grandfather had 
died before intestate; paternal grandmother claimed that since maternal grand- 
father and maternal grandmother were husband and wife, they were, in law one 
person; and that paternal grandmother should take one half of the property; 
while the other half should go to maternal grandfather and maternal grandmother 
together; held, that each should take one third); Hill v. Nye, 17 Hun. (N.Y.) 
457 (1879) (one grandparent had died before intestate; held that each of the 
survivors took one third); Estate of Fister, 2 Woodw. Dec. (Pa.) 323 (1871) 
(one grandparent had died before intestate; held that each of the survivors took 
one third). 

1 Winsett v. Winsett, 203 Ala. 373, 83 So. 117 (1919); Clark v. Sprague, 
5 Blackf. (Ind.) 412 (1840) (half-blood may share with whole blood); Minot v. 
Harris, 132 Mass. 528 (1882) (will excluded one brother: property not disposed of 
by will held to pass to daughter of other brother who died before intestate) ; 
Jenks v. Langdon, 21 Ohio St. 362, (1871) (question, whether widow took fee or 
life-estate) ; Naedelen v. Wagner, 160 Okla. 66, 15 Pac. (2d) 567 (1932) (question 
as to adoption of child); Arnold v. O’Connor, 37 R.I. 557, 94 Atl. 145 L.R.A. 
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are usually raised are those of adoption, illegitimacy and the like. 

One or more of the brothers and sisters of the intestate may 
survive him, and one or more may have died before the intestate 
leaving descendants who may take as heirs under the statute of 
descent and distribution. In a case of this sort, the property is 
divided into as many shares as there are brothers .and sisters who 
survive the intestate plus the number of those who died before the 
intestate leaving descendants who may take under the statute. One 
share is given to each of the surviving brothers and sisters; and the 
share of each of those who died before the intestate is divided among 
the children of such deceased brother and sister.1° Here again, this 
solution seems to be the only possible one. 

All of the brothers and sisters of the intestate may have died 
before he died and two or more of them may have left descendants 
who may take under the statute of descent and distribution. In this 
situation we find again a difference of opinion as to the proper 
method of dividing the property. Courts which insist upon a dis- 
tribution per stirpes and which take the generation of heirs origi- 
nally nearest to the intestate as the stocks for determining such 
distribution, divide the property by the number of brothers and 
sisters who left descendants who survive the intestate and give to the 
children of each of such deceased brothers and sisters the share which 
his parent would have taken if his parent had survived the intes- 
tate.°8 The courts which insist upon the theory that heirs who are 





1916C 898 (1915) (question as to descent to child of brother who devised prop- 
erty to intestate) ; Fort v. West, 14 Wash. 10, 44 Pac. 104 (1896) (question as to 
descent to mother); Estate of Curtiss, 245 Wis. 311, 13 N.W. (2d) 917 (1944) 
(question as to descent to half-blood). 

28 Johnson v. Bodine, 108 Ia. 594, 79 N.W. 348 (1899); Barnum v. Barnum, 
119 Mo. 63, 24 S.W. 780 (1893); Lowrimore v. First Savings & Trust Co. of 
Tampa, 102 Fla. 740, 140 So. 891, modifying 102 Fla. 740, 140 So. 887 (1932) 
(statute, to “next of kin, share and share alike”; nephew said to take per stirpes) ; 
In re Estate of Poindexter 221 N.Car. 246, 20 S.E. (2d) 49, 140 A.L.R. 1138 
(1942) (court refused to divide the shares of the deceased brothers and sisters by 
the number of all the children of such deceased brothers and sisters; but divided 
the share of each decedent among his children); Jackson v. Moore, 38 Ky. (8 
Dana) 170 (1839) (statute; “brothers and sisters and their descendants”) ; Hascall 
v. Cox, 49 Mich. 435, 13 N.W. 807 (1882); First Trust Co. v. Myers, 351 Mo. 
899, 174 S.W. (2d) 378 (1943), annotated 92 U. or Pa. L. Rev. 332 (will; be- 
quest “to my legal heirs who are as follows”; naming them); Ernst v. Freeman, 
129 Mich. 271, 88 N.W. 636 (1902) (statute; to “brothers and sisters and the 
issue of any deceased brother or sister in equal proportion, share and share 
alike’’). 

** Taylor v. Cribbs, 174 Ala. 217, 56 So. 952 (1911); Cook v. Catlin, 25 Conn. 
387 (1856) (following Kenedy v. Kenedy, 1 Swift’s Digest 115, 1 Swift’s System 
286 (1786) ); Baning’s will, 3 Del. Cas. 49, Ridgely’s Notebook IV, 105 (1822); 
Iglehart v. Holt, 12 App. D. C. 68 (1898); Harrell v. Storey, 175 Ga. 569, 165 
S.E. 554 (1932); Doane v. Freeman, 45 Me. 113 (1858); Maxwell v. Seney’s 
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related in equal degrees of relationship to the intestate should receive 
equal shares, will divide the property of the intestate by the number 
of nephews and nieces who survive him; and will give one share to 
each of the different nephews and nieces.’ 

If the statute provides that children of deceased brothers and 
sisters shall take by right of representation, and then further pro- 
vides that, in default of classes of heirs specifically named, the next 
of kin shall take, it has been held that the former clause applies only 
if some of the brothers and sisters have survived the intestate and 
some have died before him, leaving descendants; and that if all of 
the brothers and sisters of the intestate have died before him, leaving 
descendants, such descendants take as next of kin; and therefore 
take per capita. 

The brothers and sisters of the intestate may have all died before 
the intestate, leaving descendants ; and one or more of these descend- 
ants (nephews or nieces of the intestate) may have died before the 





Lessee, 5 Harris & J. (Md.) 23 (1820); McComas v. Amos, 29 Md. 132 (1868) ; 
Swenson v. Lewison, 135 Minn. 145, sub nomine, In re Swenson’s Estate, 160 
N.W. 253 (1916) ; In re Tantum, 97 N. J. Eq. 271, sub nomine Appeal of Messler, 
127 Atl. 85 (1924); Jackson ex dem. Roosevelt v. Thurman, 6 Johns. (N.Y.) 322 
(1810); Clement v. Cauble, 55 N. Car. (2 Jones’ Eq.) 82 (1854); Haynes v. 
Johnson, 58 N. Car. (5 Jones Eq.) 124 (1859); Cromartie v. Kemp, 66 N. Car 
382 (1872) (said to have become a “rule of property”); Daboll v. Field, 9 R.I. 
266 (1869); Stent v. McLeod’s Ex’rs., 7 S. Car. Eq. (2 McCord Eq.) 354 (1827) 
(realty) ; Housley v. Laster, 176 Tenn. 174, 140 S.W. (2d) 146 (1940). 

See, also, Succession of Jacobs, 129 La. 432, 56 So. 358 (1911). 

™ Johns v. Scobie, 12 Cal. (2d) 618, 86 Pac. (2d) 820, 121 A.L.R. 1404 
(1939); Broward v. Broward, 96 Fla. 131, 117 So. 691 (1928); Houston v. 
Davidson, 45 Ga. 574 (1872) (descent to and from illegitimates); Williams v. 
Trust Co. of Georgia, 185 Ga. 643, 196 S.E. 74 (1938); Baker v. Bourne, 127 
Ind. 466, 26 N.E. 1078 (1891); Hall and Hall, Appellants, 117 Me. 100, 102 Atl. 
977 (1918) ; Snow v. Snow, 111 Mass. 389 (1873) ; Staubitz v. Lambert, 71 Minn. 
11, sub nomine, In re Breg’s Estate, 73 N.W. 511 (1897) (next of kin); In re 
Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 (1923) (next of kin; children 
of nephew excluded); Nichols v. Shepard, 63 N.H. 391 (1885); Preston v. Cole, 
64 N.H. 459, 13 Atl. 788 (1888); Anderson v. French, 77 N.H. 509, 93 Atl. 1042, 
L.R.A. 1916 A, 660, Ann. Cas. 1916 B, 89 (1915); Wagner v. Sharp, 33 N.J. Eq. 
(6 Stew.) 520 (1881); Fletcher v. Severs, 10 N. Y. Supp. 6 (1890); In re Crom- 
mette’s Estate, 8 N.Y. Supp. (2d) 288, 169 Misc. 521 (1938); Adams v. Smith, 
20 Abb. N. Cas. (N.Y.) 60 (1887); Ellis v. Harrison, 140 N.Car. 444, 53 S.E. 299 
(1906) (personalty); Nixon v. Nixon, 215 N.Car. 377, 1 S.E. (2d) 828 (1939); 
Goff v. Disbennet, 14 Ohio C.C. (N.S.) 557, 23 Ohio Circuit Dec. 234 (1911); 
Miller’s Appeal, 40 Pa. (4 Wright) 387 (1861) ; Estate of DeHaven, 1 Clark (Pa.) 
336, 2 Pittsburgh Legal Journal 323 (1843); In re Chess Estate, 2 Pittsburgh Rep. 
130, 7 Pittsburgh Legal Journal 338 (1860); Stent v. McLeod’s Ex’rs., 7 S.Car. 
Eq. (2 McCord Eq.) 354 (1827) (personalty). 

1 Estate of Nigro, 172 Cal. 474, 156 Pac. 1019 (1916) (excludes grand- 
nephews) ; Hall and Hall, Appellants, 117 Me. 100, 102 Atl. 977 (1918) ; Conant v. 
Kent, 130 Mass. 178 (1881); Staubitz v. Lambert, 71 Minn. 11, sub nomine, 
In re Breg’s Estate, 73 N.W. 511 (1897); Adams v. Smith, 20 Abb. N. Cas. 
(N.Y.) 60 (1887); Schneider v. Payne, 205 Wis. 235, 237 N.W. 103 (1931). 
Contra: Housely v. Laster, 176 Tenn. 174, 140 S.W. (2d) 146 (1940). 
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intestate, leaving descendants who can take under the statute or 
descent and distribution. If the nephews and nieces would have taken 
per capita if they had all of them survived the intestate, the property 
will be divided into as many shares as there are nephews and nieces 
who survive the intestate plus the number of those who died before 
the intestate leaving descendants. One share will be given to each of 
the nephews and nieces who survive the intestate; and the share of 
each of the nephews or nieces who died before the intestate will be 
divided among his descendants.’* If the jurisdiction is one in which 
the courts hold that representation implies a distribution per stirpes, 
and that the heirs of the generation nearest to the intestate constitute 
the stocks for the purpose of determining such descent, the property 
will be divided by the number of the intestate’s brothers and sisters 
who left descendants; and the share of each of such brothers or 
sisters will be divided among the descendants of such brothers or 
sisters. 

If the brothers and sisters, and nephews and nieces have all died 
before the testator dies and he has left his property by will to his 
grandnephews and grandnieces, the provisions of the will may indi- 
cate his intention to devise his property per stirpes and not per 
capita; and it may also indicate the stock which is to control such 
descent.'°8 





2 Garrett v. Bean, 51 Ark. 52, 9 S.W. 435 (1888); Blake v. Blake, 85 Ind. 
65 (1882); Balch v. Stone, 149 Mass. 39, 20 N.E. 322 (1899); Copenhaver v. 
Copenhaver, 78 Mo. 55 (1883), affirming, 9 Mo. App. 200 (1880); Aull v. Day, 
133 Mo. 337, 34 S.W. 578 (1896); Fisk v. Fisk, 60 N.J.Eq. (15 Dick.) 195, 46 
cl. 538 (1900) (will); Matter of Samson, 257 N.Y. 358, 178 N.E. 557 (1931), 
firming, 233 App. Div. 173, 251 N.Y. Supp. 433 (1931), which reversed, 249 
N.Y.Supp. 79, 139 Misc. 490 (1931) ; Im re McGovern, 98 N.Y. Supp. 304 (1903) ; 
In re Fleming, 98 N.Y. Supp. 306, 48 Misc. 589 (1905); Jn re Prote, 104 N.Y. 
Supp. 581, 54 Misc. 495 (1907), affirmed, 118 N.Y. Supp. 1136, 133 App. Div. 928 
(1909) ; In re Rowe’s Estate, 170 N.Y. Supp. 742, 103 Misc. 111 (1918), rehearing 
denied, 171 N.Y. Supp. 1021, 104 Misc. 109 (1918); Zn re Pierce’s Estate, 223 
N.Y.S. 776, 130 Misc. 188 (1927); In re Strohmer’s Estate, 266 N.Y.Supp. 
886, 149 Misc. 219 (1933); Zn re Loglier’s Estate, 287 N.Y. Supp. 276, 159 Misc. 
194 (1936); In re Watson’s Will, 300 N.Y.Supp. 1126, 164 Misc. 940 (1937); 
Pond v. Bergh, 10 Paige Ch. (N.Y.) 140 (1843); Ewers v. Follin, 9 Ohio St. 327 
.1859); Hasse v. Morrison, 110 Ohio St. 153, 143 N.E. 551 (1924); Treat v. 
Bessey, 1 Ohio App. 125, 21 Ohio C.C. (N.S.) 241, 25 Ohio Circuit Dec. 366 
(1913); Kincaid v. Cronin, 61 Ohio App. 300, 22 N.E. (2d) 576 (1939); Stocker 
v. Tranter, 31 Ohio N.P. (N.S.) 467 (1934); Ortt’s Appeal, 35 Pa. 267 (1860) ; 

rout’s Appeal, 60 Pa. (10 P.F. Smith) 380 (1869); Davis v. Rowe, 27 Va. 
(6 Rand.) 355 (1828); Murchison v. Wallace, 156 Va. 728, 159 S.E. 106 (1931); 
Overton v. Heckathorn, 81 W. Va. 640, 95 S.E. 82 (1918). 

2" Daniels v. Daniels, 115 Conn. 239, 161 Atl. 94 (1932); Maxwell v. Seney’s 
Lessee, 5 Harris & J. (Md.) 23 (1820). 

1% Estate of Healy, 176 Cal. 244, 168 Pac. 124 (1917) (by will, deceased sisters 
of testator indicated as stocks controlling devise to grandnephews); Conner’s 
Estate, 318 Pa. 150, 178 Atl. 15 (1935) (by will one fourth to descendants of each 
nephew). 
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If the brothers and sisters and nephews and nieces of the intes- 
tate have all died before he died and his nearest heirs are grand- 
nephews and nieces, who can take under the statute of descent and 
distribution, the distribution will be per capita in states in which the 
courts hold that heirs who are in equal degree of relationship to the 
intestate shall take equal shares of the property.” 

The English statute of distributions did not permit representation 
beyond children of brothers and sisters; and a number of states of 
the Union have statutes of descent under which grandnephews can- 
not inherit, as against their uncles and aunts (nephews and nieces of 
the intestate). Under legislation of this sort questions of descent per 
stirpes or per capita cannot arise if the interest of grandnephews and 
grandnieces is involved; since the grandnephews and grandnieces 
cannot take anything under either theory." 

In the absence of nearer heirs, the property may descend to 
uncles, aunts, and the like. If they are all alive, or if some of them 
have died before the intestate, and they have left no descendants, or 
no descendants who can take under the statute, the property is to be 
divided equally among such surviving uncles and aunts.''! 

If some of the uncles and aunts of the intestate are alive at his 
ceath, and some have died before he died, leaving descendants who 
can take under the statute of descent and distribution, the property 
is to be divided into as many shares as there are surviving uncles and 





1° President and Fellows of Harvard College v. Jewett, 11 Fed. (2d) 119 
(6 Cir.—1926—Ohio). 

1 Rex v. Raines, or Pett v. Pett, 1 Ld. Raym. 571 (1700); sub nomine, Pett v. 
Pett, 1 Comyns 87, Holt K.B. 259, 1 Salk. 250, 3 Salk. 138; sub nomine, Pet v. Pet, 
12 Mod. 410; sub nomine Pett’s case, 1 P. Wms. 25; Re Carscallen, 13 Ontario 
Weekly Notes 80 (1917) (nephews take per capita) ; Estate of Nigro, 172 Cal. 474, 
156 Pac. 1019 (1916); Quinby v. Higgins, 14 Me. 309 (1837); Davis v. Stinson, 
53 Me. 493 (1866); Hall and Hall. Appellants, 117 Me. 100, 102 Atl. 977 (1918); 

‘onant v. Kent, 130 Mass. 178 (1881); Van Cleve v. Van Fossen, 73 Mich. 342, 
41 N.W. 258 (1889); In re Estate of Fretheim, 156 Minn. 366, 194 N.W. 766 
(1923); Douglas v. Cameron, 47 Neb. 358, 66 N.W. 430 (1896); In re McKay’s 
Estate, 43 Nev. 114, 184 Pac. 305 (1919); Stetson v. Kinch, 92 N.J. Eq. 362, 112 
Atl. 847 (1921); Nelson v. Blue, 63 N. Car. 659 (1869); In re Estate of Bruner, 
125 Okla. 101, 256 Pac. 722 (1927); Lane’s Appeal, 28 Pa. (4 Casey) 487 (1857) 
(it is suggested that grandnephews might have taken per stirpes if they could 
have taken at all; nephew was only child of intestate’s only sister; intestate leaving 
no brother); Penniman v. Francisco, 48 Tenn. (1 Heisk) 511 (1870); In re 
Downing’s Estate, 146 Wash. 154, 262 Pac. 235 (1927). 

114 Poor v. Considine, 73 U.S. (6 Wall.) 458 (1867) (will); In re Pearsons, 110 
Cal. 524, 42 Pac. 960 (1895) ; Estate of Way, 29 Cal. App. (2d) 669, 85 Pac. (2d) 
563 (1938) (cousins excluded as of fourth degree; per capita to surviving uncles 
and aunts); Clary v. Watkins, 64 Neb. 386, 89 N.W. 1042 (1902) (descendants of 
deceased uncles and aunts excluded) ; Dodge v. Lewis, 71 N.H. 324, 51 Atl. 1071 
(1902) (descendants of deceased uncles and aunts excluded); Matter of Daven- 
port. 172 N.Y. 454, 65 N.E. 275 (1902). 
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aunts plus the number of those who died before the intestate, leaving 
descendants. One share is to be given to each of such surviving 
uncles or aunts. The share of each of the uncles or aunts who died 
before the intestate is to be divided among his or her children.1!? 
If all of the uncles and aunts of the intestate have died before he 
died, and two or more of them have left descendants, in the states 
which adhere to the per stirpes theory and which look to the genera- 
tion of heirs originally nearest to the intestate as the stocks for 
determining descent, whether or not any of such generation survive 
the intestate, the property will be divided by the number of uncles 
and aunts; and a part of each uncle’s or aunt’s share will be given 
to his or her children.4* In states which adhere to the theory that 
heirs who are of equal degree of consanguinity to intestate shall take 
equal shares, the property of the intestate will be divided equally 
among his first cousins.14* If intestate’s nearest heirs are his first 
cousins some of whom are alive at his death, and some of whom have 
died before the intestate, leaving descendants who can take under 
the statute of descent, and such first cousins who would have taken 
per capita if they had all survived the intestate, the property of the 
intestate would have been divided into as many shares as there are 
cousins who survived him plus the number of cousins who died before 
he died leaving descendants. One share would be given to each of 
such cousins and the share of each of the cousins who died before 
the intestate died would be divided among his children.1*5 





™ Scull v. Vaugine, 15 Ark. 695 (1855); Byrd v. Lipscomb, 20 Ark. 19 (1859); 
Fidler v. Higgins. 21 N.J.Eq. (5 C.E. Green) 138 (1870); In re Miller, 103 

‘.J. Eq. 86, 141 Atl. 676 (1928), affirmed, 104 N.J.Eq. 491, 146 Atl. 915 (1929) ; 
In re Dunning’s Estate, 96 N.Y. Supp. 1110, 48 Misc. 482 (1905); Moore v. 
Rankin, 172 N.Car. 599, 90 S.E. 759 (1916); Oakley v. Davey, 49 Ohio App. 113, 
195 N.E. 406 (1934) (uncles on father’s side and on mother’s side; one uncle 
survived intestate; divide property by number of uncles and aunts who died 
before intestate, leaving descendants, plus the one who survived; one share to 
survivor; share of each of others divided among his descendants) ; McConnell’s 
Estate, 5 Pa. Super. 120 (1897); Brodie’s Estate, 30 Pa. Dist. 654 (1920). 

™8 McManus v. Lvnch, 28 App. D. C. 381 (1906) ; Steward v. Collier’s Lessee, 
3 Har. & J. (Md.) 289 (1812); Brenneman’s Appeal, 40 Pa. (4 Wright) 115 
(1861) ; Hayes’s Appeal, 89 Pa. 256 (1879). 

™ Redd v. Clopton, 17 Ga. 230, (1855) ; Avery v. Vail, 60 Ind. App. 99 (1915) 
(first cousins once removed held to be excluded); Dailey v. Pugh, 83 Ind. App. 
431, 131 N.E. 836 (1921) (two hundred thirty-six cousins; cousins once removed 
held to be excluded) ; Hyatt v. Pugsley, 33 Barb. (N.Y.) 373 (1861); Cremer’s 
Estate, 156 Pa. 40, 26 Atl. 782 (1893) (it is said that this “harmonizes the entire 
intestate system’). 

“5 In re Estate of Cavender, 14 Del. Ch. 465, 130 Atl. 746 (1925); Smith v 
McDonald, 71 N.J.Eq. 261, 65 Atl. 840 (1907); In re O’Mara, 106 N.J.Eq. 311, 
151 Atl. 67 (1930), reversing, 101 N.J. Eq. 713, 139 Atl. 167 (1927); In re 
Estate of Mizzelle, 213 N.Car. 367, 196 S.E. 364 (1938); Witherspoon v. Jernigan, 
97 Tex. 98, 76 S.W. 445 (1903, reversing (Tex. Civ. App.), 73 S.W. 39 (1903); 
Williams v. Knowles, 178 Va. 84, 16 S.E. (2d) 316 (1941). 
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If the statute of descent permits a descent beyond first cousins and 
all the first cousins of the intestate are dead and two or more of them 
have left descendants, the property would be divided equally among 
the first cousins once removed if the jurisdiction is one in which heirs 
of equal degree of consanguinity to the intestate take equal shares 
of his property.44¢ 

If granduncles and grandaunts are the “next of kin” and the 
statute does not provide for representation, the surviving grand- 
uncles and grandaunts take per capita; and the descendants of grand- 
uncles and grandaunts who died before the intestate are excluded.™7 

If property belongs to two or more owners as tenants in common, 
a provision that such property shall pass to specified relatives or to 
the next of kin means that the share of each owner shall pass to his 
specified relatives or next of kin; and not that the entire property 
shall pass to a class which consists of the specified relatives or next 
of kin of all the owners taken together.™* If the statute provides for 
a division of the property of the intestate between different branches 
of his family, usually half to one branch and half to the other 
branch, the heirs belonging to the one branch divide the property 
which passes to that branch; and the heirs belonging to the other 
branch divide the property which passes to that branch.1!® If the 
statute does not provide for such division of property, and groups 
the different branches together, the entire property may pass equally 
to heirs of different branches if they are of equal degree of relation- 
ship to the intestate,1?° 

The legislature may provide that a class of heirs shall consist of 
persons who stand in different relations to the intestate. This may 
be done by specific statutory provision’*! or by grouping them as 





™® Monroe v. Winslow, 5 N.Y. Supp. (2d) 640, 254 App. Div. 811 (1938). 

47 Clayton v. Drake, 17 Ohio St. 367 (1867). 

48 Patterson v. Buchanan, 92 Md. 334, 48 Atl. 158 (1901) (French spoliation 
claims for property of partnership). 

4” Oakley v. Davey, 49 Ohio App. 113, 195 N.E. 406 (1934) (the heirs of one 
branch took each one ninth of one half; the heirs of the other branch took each 
one fortieth of one half); Speidal v. Schaller, 73 Ohio App. 141, 55 N.E. (2d) 
346 (1943); Newton v. Harris, 21 Ohio N.P. (N.S.) 329 (1918); Jones’ Heirs v. 
Barnett’s Heirs, 30 Tex. 637 (1868) (heirs of one branch, being of the same 
degree of relationship took per capita: heirs of the other branch, being of unequal 
degrees, took per stirpes). 

See, also, Larkins v. Routson, 115 Ohio St. 639, 155 N.E. 227 (1927); Davey 
v. Climo, 30 Ohio N.P. (N.S.) 457 (1933); Shearer v. Gasstman, 31 Ohio N.P. 
(N.S.) 219 (1933). 

™ Hyatt v. Pugsley, 33 Barb. (N.Y.) 373 (1861). 

71 Weinman v. Scarborough, 154 Ga. 431, 114 S.E. 712 (1922) (uncles, aunts 
and cousins: if one uncle and eight cousins, childrens of deceased uncles and aunts, 
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next of kin.'** In either case they take per capita. Under legislation 
of this sort, relatives and their children may inherit from the intes- 
tate per capita.128 

If one or two or more heirs dies, leaving but one child, who can 
take under the statute of descent and distribution, such heirs, al- 
though of unequal degree of relationship to testator, have been said 
to take per capita ;'** since the shares of each are the same. 


XI 


Up to this point, we have considered problems of descent per 
stirpes and per capita in order to determine what share of the prop- 
erty of the intestate each of the heirs will take. Other problems, 
however, arise in connection with descent per stirpes and per capita 
which are even more difficult to solve if a fair and just result is to be 
obtained ; and one which satisfies the reasonable expectation of the 
majority of our people. 

The intestate may have made advancements to one of his children 
(the common case of advancements under our statutes is advance- 
ments to children) which advancements would have been counted as 
a part of the share of the intestate’s estate which such child would 
have received if the child had outlived the intestate. If the child 
dies before the intestate, leaving children who survive the intestate, 
and who under the statute of descent and distribution, inherit from 
the intestate; and if there are other children of the intestate who 
survive such intestate, will such advancements be counted as part 
of the share of the intestate’s estate which the children of such 
deceased child take by descent from the intestate (in this case, their 
grandfather) ? The answer which the courts regularly give to this 
question is that such advancement to such child will be counted as a 
part of the share of the estate of the intestate which the grandchil- 
dren take.!* 





the statute may be so worded that each takes one ninth); Smith v. Smith, 4 R.I. 
1 (1854) (mother, brothers and sisters). 

™ Stanley v. Stanley, 1 Atk. 455 (1739) (mother, one fourth, widow, one half; 
children of deceased brother to divide the remaining one fourth) ; Hurtin v. Proal, 
3 Bradf. (N.Y.) 414 (1855) (nephew, niece, aunt). 

1 Weinman v. Scarborough, 154 Ga. 431, 114 S.E. 712 (1922) (intestate was 
survived by an uncle who had five children (cousins of intestate); two other 
cousins, children of a deceased aunt; and one other cousin, the child of another 
deceased aunt; held, that uncle and each of the cousins took one ninth). 

Monroe v. Winslow, 5 N.Y.Supp. (2d) 640, 250 App. Div. 811 (1938); 
In re Glaser’s Estate, 273 N.Y.S. 860, 151 Misc. 778 (1934). 

™ Proud v. Turner, 2 P. Wms. 560, sub nomine, Pround v. Turner, 2 Equity 
Cas. Abr. 448, Executors and Administrators G, pl. 11 (1729); Re Lewis Estate, 
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If the child to whom the advancement was made survives the 
intestate, and another child of the intestate to whom advancement 
was not made died before the intestate, leaving children who inherit 
from the intestate, will such advancement to such surviving child 
of intestate be counted as part of the share of the intestate’s estate 
which such surviving child will take? Here again, the answer which 
the court regularly gives is that such advancement to such surviving 
child will be counted as a share of the estate of such intestate.!2° 
Whether the child of the intestate who dies before the intestate, 
leaving children, is the child to whom the advancement was made, 
or whether he is the child to whom the advancement is not made, the 
result is the same. 

If all of the children of the intestate have died before the intestate, 
and two or more of them have left children (and not each the same 
number of children) who survive the intestate and the intestate has 
made an advancement to one of these children, will such advancement 
be counted as a part of the share of such child in the estate of the 
intestate which the children of such child will take? Does it make 
any difference if the courts of that state hold that the grandchildren 
take per stirpes or per capita? Apparently it makes a great differ- 
ence. The courts which take the position that such grandchildren 
take per stirpes hold that such advancement is to be counted as part 
of the share of the estate of the intestate which such grandchildren 
take as representing their deceased parent and in his place.1** The 
courts which take the position that such grandchildren take per 
capita hold that such advancement cannot be counted as a part of 
the estate of the intestate which the children of such deceased child 
inherit from the intestate (their grandfather) ,1*° on the theory that 
29 Ont. 609 (1898) (advancement in full of all claims as heir); Andrews v. Hall, 
15 Ala. 85 (1848); Wilson v. Wilson, 18 Ala. 176 (1850) (advancement to hus- 
band of intestate’s daughter; daughter died before intestate; advancement to be 
deducted from the share of her children); Towles v. Roundtree, 10 Fla. 299 
(1863, 1864); West v. Bolton, 23 Ga. 531 (1857); Simpson v. Simpson, 114 II. 
603, 4 N.E. 137, 7 N.E. 287 (1885) (advancement in full of all claims as heir) ; 
Nelson’s Heirs v. Bush’s Adm’r., 39 Ky. (9 Dana) 104 (1839); Kenney v. Tucker, 
8 Mass. 143 (1811) (advancement in full of all claims as heir); Page v. Tucker, 
8 N.J.Eq. (4 Halst.) 348 (1850); Parker v. Eason, 213 N. Car. 115, 195 S.E. 
360 (1938) (will; not merging advancements); Parsons v. Parsons, 52 Ohio St. 
470, 40 N.E. 165 (1895); Earnest v. Earnest, 5 Rawle (Pa.) 213 (1835) ; Hughes’ 
Appeal, 57 Pa. 179 (1868); Scott’s Estate, 15 Pa. Dist. 344 (1905); McLure v. 
Steele, 14 Rich. Eq. (S.Car.) 105 (1868); Coffman v. Coffman, 41 W.Va. 8, 23 
S.E. 523 (1895). 

2 Beebe v. Estabrook, 79 N.Y. 246 (1879), affirming, 11 Hun. 523 (1877). 

™* Odam v. Caruthers, 6 Ga. 39 (1849); Crump v. Faucett, 70 N. Car. 345 
(1874). 

See, also, Payne v. Harris, 3 Strob. Eq. (S.Car.) 39 (1849). 


%® Brown v. Taylor, 62 Ind. 295 (1878); Skinner v. Wynne, 55 N.Car. (2 Jones 
Eq) 41 (1854); Person’s Appeal, 74 Pa. 121 (1873). 
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their deceased parent took nothing from the intestate and hence that 
there was nothing on which to apply such advancement.!*® This is 
undoubtedly true; but it is just as true in the cases in which the 
courts take the position that the grandchildren take per stirpes in 
such cases. It is equally true whether the advancement is counted as 
a part of the share of such grandchildren in the estate of their grand- 
father or whether it is not so counted. 

If the child to whom the advancement was made has wasted it, 
refusal to count it as a part of the share which his children take under 
a per capita distribution does not seem as unfair or harsh as it does 
if such child has saved such advancement, if his children inherit 
such advancement from him, and if his children then take each as 
large a share of the estate of their grandfather as if such advance- 
ment had never been made. 

A similar problem arises if one of the heirs apparent is indebted 
to the intestate, if the state whose law applies is one of the states 
which would deduct such debt from the share of such heir if such 
heir survives intestate, and if such heir has died before the intestate 
leaving children who would inherit from the intestate. Is such debt 
to be deducted from the share which descends to such children from 
the intestate? 

If there were a number of heirs of the same degree of relation- 
ship to the intestate as such deceased heir and the other heirs survive 
the intestate, the courts generally deduct the amount of such debt 
from the share of the children of such deceased heir, if they would 
have deducted it from the share of such deceased heir if he had 
survived the intestate.48° Some courts, however, refuse to deduct 
such debt under the circumstances; either on the theory that the 





1” Brown v. Taylor, 62 Ind. 295 (1878) ; Skinner v. Wynne, 55 N.Car. (2 Jones 
Eq.) 41 (1854); Person’s Appeal, 74 Pa. 121 (1873). 

* Adams v. Yancy, 105 Miss. 233, 62 So. 229, 419 (1913); Martin v. Martin, 
56 Ohio St. 333, 46 N.E. 981 (1897); Earnest v. Earnest, 5 Rawle (Pa. 213 
(1835); Levering v. Rittenhouse, 4 Whart. (Pa.) 130 (1839) (debt could not be 
deducted since it was barred by the statute of limitations); McConkey v. Mc- 
Conkey, 9 Watts (Pa.) 352 (1840); Hughes’ Appeal, 57 Pa. 179 (7 P.F. Smith) 
(1868); Girard Life Insurance Annuity and Trust Co. v. Wilson, 57 Pa. 182 
(1868); Eshleman’s Appeal, 74 Pa. (24 P.F.Smith) 42 (1873) (deceased heir left 
but one descendant); Estate of Hughes, 6 Phila. (Pa.) 350 (1867). 

So if such heir murdered intestate and by statute cannot inherit but his de- 
scendants inherit, the debt which the murdered owed to the intestate is to be 
deducted from the share of such descendants. Rasor v. Rasor, 173 S.Car. 365, 
175 S.E. 545 (1934). 

So if brother of intestate is indebted to intestate and such brother dies leaving 
grandchildren (their parents having died before their father) and intestate then 
dies, such debt will be deducted from the share of such grandchildren, Head v. 
Spier, 66 Kan. 386, 71 Pac. 833 (1903). 
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children inherit from the intestate and not from the deceased heir ;151 
on the theory that the statute which provides for deducting advance- 
ments to the heir from the share of his descendants means by impli- 
cation that debts due from the heir to the intestate are not to be 
deducted from the share of his descendants ;!8? or on the theory that 
such children take by substitution and not by representation.'** This 
last theory has, however, been repudiated by the courts of one of the 
states in which it was once held.'%4 


XII 


It seems quite evident that the 118th Novel of Justinian, although 
rewritten by an eminent civilian for use in England, makes very poor 
Anglo-American legislation. Provisions that the property in ques- 
tion shall go to “children or their representatives,” “brothers or 
their representatives,” or “the next of kin or their representatives,” 
and the like are highly elliptical.1*° The problem is how to fill in the 
ellipses ; and this is one upon the solution of which the courts have 
not been able to agree.4*® After some three centuries, we seem to be 
as far from a solution as ever. The advantages which legislation 
has been said to have over the law that is worked out by the courts— 
speed in making or changing the law, accuracy of statement, a com- 
prehensive grasp of the entire situation—seem to be lacking. Per- 
haps these advantages have always existed in theory rather than in 
reality. Perhaps this is another of the cases in which the legislature 
acts on matters of supposed public policy and supposed public desire 





%. Kendall v. Mondell, 67 Md. 444 (1887); Barnum v. Barnum, 119 Mo. 63, 
24 S.W. 780 (1893). 

™ Stokes v. Stokes, 62 S.Car. 346, 40 S.E. 662 (1900). 

™ Tigenfritz’s Appeal, 5 Watts (Pa.) 25 (1836); Powers v. Morrison, 88 Tex. 
133, 30 S.W. 851, 28 L.R.A. 521 (1895) (at least if such descendant did not 
inherit property from the deceased heir). 

1 McConkey v. McConkey, 9 Watts (Pa.) 352 (1840). 

1% Smith v. McDonald, 71 N.J. Eq. 261, 65 Atl. 840 (1907). 

2 For discussions of these problems, see, Kales, A Problem in the Illinois Law 
of Descent, 3 Itt. L. Rev. 74 (1908); Carey, Per Capita and Stirpital Division in 
Illinois, 35 Inu. L. Rev. 1 (1940); Carey and Schuyler, Per Capita and Stirpital 
Division; Directions as to Division of Income as Controlling Division of Capital 
and Vice Versa. 36 Itt. L. Rev. 394 (1941); White, Per Stirpes or Per Capita, 
13 U. or Cin. L. Rev. 298 (1939); THompson, Mopern LAw or REAL PROPERTY 
(1940) §§2425 et seq.; Trrrany, Law or Rear Property, (3rd ed. 1939) §§1119, 
1124; WasHBuRN, AMERICAN LAW OF REAL Property (6th ed., 1902) vol. 3, 
§§1835, 1854; WorRNER, AMERICAN LAW OF ADMINISTRATION, (3rd ed., 1923) 
$71, Dane, GENERAL ABRIDGMENT AND Dicest OF AMERICAN LAW (1824) ch. 126, 
Art. 3; Kent, ComMMENTARIES ON AMERICAN Law (14th ed., 1896), vol. 2, 425 
et seq., Vol. 4, 375 et seq., 390 et seq., (star paging); WALKER, INTRODUCTION TO 
AMERICAN Law (10th ed., 1895) §§159, et seq. 
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without finding out in advance what public policy really demands or 
what people in general really desire. No governmental agencies have 
ever been created for finding out these things; and yet they form 
the basis of much of our law, whether made by the legislature or 
worked out by the courts. 

Perhaps this is just another illustration of what happens so often 
when the legislature has in mind a single instance, but enacts legisla- 
tion in broad and general terms; terms so broad and so general that 
they purport to cover a great many cases of which the legislature, in 
all probability, never thought. 

Law is a statement of what organized society will do under differ- 
ent combinations of facts. This is true of the law which is worked 
out by the courts as well as of the law which is made by the legisla- 
ture. In the development of law by the courts, the combinations of 
facts have occurred in actual life; and they are presented by the 
parties to the proper tribunals for adjudication. In legislation, the 
legislature should have in mind the various combinations of facts to 
which the proposed legislation will apply. These combinations can 
be found in part in cases which have already been presented to the 
different tribunals for adjudication; and, in part, they may be the 
result of imagination—of an attempt to forecast the future. In any 
event, unless the legislature has these facts in mind, legislation is 
likely to be uncertain in meaning, and full of gaps. 

The problem, as it has developed, still seems one that can be 
solved only by legislation of the right kind. If the legislature can 
get before it the possible questions which can arise and can decide 
the way in which these questions are to be answered, it would seem 
that it would be possible to draw a statute which would express the 
intention of the legislature in language which was reasonably clear. 
If this were true, the problem would be reasonably simple. There is, 
of course, always the chance of the unforeseen. Facts are stranger 
than fancies. No effort of the imagination can equal the weird com- 
binations of fact which are to be found in the reported cases. 

The efforts of the legislature to lay down rules for per stirpes and 
per capita distribution in compressed form have proved how hard it 
is to accomplish this without raising a number of questions which 
cannot be solved by the application of the ordinary principles of 
construction. It would seem to be better if the legislature would get 
a clear idea to begin with, and if it would then use as many words 
as might be necessary to express that idea so clearly that lawyers of 
average ability can grasp it readily. 
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It might be well to take up questions of lineal descent first; 
beginning with children as the nearest generation of heirs; and to 
take up separately (1) the cases in which the children are all alive, 
(2) the cases in which some of the children have died before the 
intestate, leaving descendants who could inherit from their grand- 
father, while other children survive the intestate, and (3) the cases 
in which all of the children have died before the intestate and two or 
more of them have left different numbers of descendants who can 
inherit from their grandfather. The third case is the one which tests 
the determination of the court to apply the principles of per stirpes 
distribution. Some courts have preferred one theory; other courts 
preferred the opposite theory. It would seem that it is not very 
important that the law upon this question should be the same in 
all of the states of the Union; but that it is very important that, in 
each state, the statute of descent and distributions should be so drawn 
that it is clear whether each set of grandchildren would take the share 
that their parent would have taken if he had survived the intestate, 
or whether each grandchild would receive the same share as each 
other grandchild without regard to the share which his parent would 
have taken, if he had survived the intestate. 

If necessary, and experience would have seemed to prove that it is 
necessary, this could be repeated for grandchildren, and, perhaps, for 
great-grandchildren. It might be possible to frame a general state- 
ment which would indicate clearly that this principle is to apply to 
all succeeding generations of lineal descendants and, perhaps, to 
collateral heirs. It would be better, however, to have a long statute, 
full of repetition, which would express the intention of the legislature 
in clear terms, than to have a short, concise statute which, like so 
much of our present legislation, serves only as a basis for dispute 
and litigation. It would seem that in drawing such a statute and in 
discussing it, our old friends, “per stirpes” and “per capita” should 
be discarded. “Per capita” has been very honest, reliable and faith- 
ful; but he cannot carry the whole load by himself. He needs a 
teammate. “Per stirpes” has proved to be a two-faced trickster, 
a Mr. Facing-both-ways, who under a Latin alias, has tried to make 
himself at home in our law, at our expense. 

A technical term, in law or in any other study for that matter, 
pays for itself if it gives a concise expression for a definite idea; 
if it is a name which expresses a rule, a principle or a standard in 
such a way that it cannot be mistaken for anything else. A would-be 
technical term, the meaning of which must be explained at length 
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whenever it is used, is worse than useless. It is not necessary to 
import Latin phrases to darken counsel by a multitude of words 
without knowledge. 














WORK OF THE WISCONSIN SUPREME COURT 


CRIMINAL LAW AND RELATED CASES 
WitiiaM A. PLatz 


The cases on criminal law have not been reviewed since the Janu- 
ary 1942 term of court. Since that time, through and including the 
August 1944 term,! forty-one cases involving criminal law have been 
decided, including four writs of habeas corpus and one case involving 
violation of a county ordinance which involved questions of criminal 
law. One case of juvenile delinquency will be included. Because the 
writer participated in nearly all these cases a critical appraisal might 
appeared to be biased and for the most part will not be attempted. 
The cases will be discussed according to subject matter. Questions 
of sufficiency of evidence not involving points of law will not be 
discussed. 


I. CoNSTITUTIONAL LAw 


Search and seizure. In Gray v. State? property stolen in the bur- 
glary of a dwelling-house was recovered under the following cir- 
cumstances: The defendants, who were Negroes, were loitering on a 
highway beside their automobile bearing Illinois license plates. An 
officer was sent to investigate and to his inquiry where they were 
going the men said they were going to Chicago, but their car was 
headed north toward Fond du Lac. The officer asked them to unlock 
the trunk of the car, which one of them did. The stolen property was 
found in the trunk and the men gave conflicting stories as to how 
some of it was obtained. The officer then arrested the men and they 
were subsequently charged with vagrancy. When the property was 
identified as having been stolen in the burglary, the vagrancy charge 
was dropped. At the burglary trial the articles were received in evi- 
dence without objection but later an attempt was made to have them 
excluded on the ground that the search was illegal. The court held 
the search legal as incident to a legal arrest for vagrancy and also 
held that the mere fact that the car was unlocked at the request of an 





1 Due to the adoption of the one-term system, the August 1944 term includes 
all cases decided prior to the 1945 summer vacation. 
* 243 Wis. 57, 9 N.W.2d 68 (1943). 
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officer does not establish that the consent thereby given to the search 
was involuntary. The court also reiterated the rule that there is a 
necessary difference between searching a building and searching a 
vehicle where it is not practical to secure a search warrant because 
the vehicle can be quickly moved out of the jurisdiction, citing 
Carroll v. United States.* On the point that the search was incident 
to a lawful arrest for vagrancy, the case must be distinguished from 
Allen v. State* where in the absence of the result of the search there 
was no probable cause for the arrest. To justify a search as an 
incident of a lawful arrest the officer must either have a warrant for 
the arrest or probable cause therefor before the search is made. How- 
ever, it is not necessary that the arrest be actually made prior to the 
search. The point is that the validity of the arrest must not depend 
upon the result of the search but the grounds of arrest must exist 
independently thereof. 

Under Sec. 139.06, Stats., certain peace officers are authorized to 
enter upon premises licensed for the sale of intoxicating liquors “for 
the purpose of inspecting the same and determining whether the 
tax imposed by this chapter has been fully paid...” A sheriff 
inspecting a Class B tavern discovered gambling devices which he 
seized. The tavernkeeper was prosecuted for violation of the gambling 
laws and a motion to suppress the evidence was denied. The court 
held that the officers were lawfully on the premises and that it was 
their duty to seize property being used for illegal purposes in their 
presence. It was held immaterial whether the officers were there for 
the purpose of inspecting the liquor stock or because they had re- 
ceived information that the gambling devices were being operated 
there. By acquiring a license under the intoxicating liquor law, the 
licensee waives objection to an inspection of the licensed premises at 
any reasonable time. State v. Hoffman.** 

Immunity from self-incrimination. Art. I, Sec. 8, Wis. Const. 
provides in part that “no person... shall be compelled in any 
criminal case to be a witness against himself.” A number of statutes 
have been enacted providing that in certain circumstances a witness 
may be compelled to give self-incriminating testimony in return for 
which he obtains immunity from prosecution. In State v. Davidson® 
the defendant had testified under oath before a committee of the 





* 267 U.S. 132, 153 (1925). 
*183 Wis. 323, 333, 197 N.W. 808, 30 A.L.R. 782 (1924). 
“245 Wis. 367, 14 N.W.2d 146 (1944). 

°242 Wis. 406, 8 N.W.2d 275 (1943). 
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county board concerning transactions as to which he was subse- 
quently prosecuted for embezzlement. At the trial he claimed im- 
munity from prosecution under Sec. 325.24, Stats., but it appeared 
that he had not claimed his constitutional privilege at the county 
board hearing. Following a number of earlier cases which are cited 
in the opinion, the court held that the intent of the immunity statutes 
is to create an immunity co-extensive with the constitutional privi- 
lege. Since the constitutional privilege must be claimed by the witness 
and does not stand in the way of voluntary testimony, so also self- 
incriminating testimony voluntarily given will not confer immunity 
under statutes such as Sec. 325.24. About one week before this case 
was argued, the United States Supreme Court had held to the con- 
trary under a Federal immunity statute in the case of United Staies v. 
Monia*® but the court refused to follow that decision. The 1945 legis- 
lature has enacted a general immunity statute applicable to all crimi- 
nal cases.* 

Green Lake County v. Domes*® was a prosecution under a county 
traffic ordinance for operating a motor vehicle while under the influ- 
ence of intoxicating liquor. It appeared that immediately after the 
arrest the officer took the defendant to a physician who made a 
physical examination of the defendant against his objection. The 
defendant objected to the testimony of the physician on the ground 
that the examination compelled him to “be a witness against him- 
self.” At one time a number of courts had to a greater or lesser 
extent fallen into this fallacy, and it is even stated to be the law in 
3 Jones, Evipence (lst ed. 1896) Sec. 890.9 However, Mr. Wig- 
more exposed the fallacy in the 1890’s’® and nearly all the modern 








° 317 US. 424, (1943). 
* Wis. Laws 1945, Ch. 524, creating §325.34 to read as follows: 

“Whenever any person shal] refuse to testify or to produce books, papers or 
documents when required to do so in any criminal examination, hearing or 
prosecution for the reason that the testimony or evidence required of him may 
tend to criminate him or subject him to a forfeiture or penalty, he may 
nevertheless be compelled to testify or produce such evidence by order of the 
court on motion of the district attorney. But no person who testifies or pro- 
duces evidence in obedience to the command of the court in such case shall be 
liable to any forfeiture or penalty for or on account of any transaction, matter 
or thing concerning which he may so testify or produce evidence; but no 
person shall be exempted from prosecution and punishment for perjury com- 
mitted in so testifying.” 

5247 Wis. 90, 18 N.W.2d 348 (1945). 

® The latest edition of this work still retains the substance of the original text 
but recognizes certain modifications. 3 Jones, EvimeNce §885a (4th ed. 1938). 

2 Wigmore, Nemo Tenetur Seipsum Prodere, 5 Harv. L. R. 71 (1891); 1 
GREENLEAF, EvIpENCE §469e (16th ed. by Wigmore, 1899); Wigmore, The Privi- 
lege Against Self-Incrimination, 15 Harv. L. R. 610 (1901); 8 WicMmorE, Evt1- 
DENCE §2265 (3d ed. 1940): “. . . It will one day be incredible that judges could 
have descended as far as they sometimes have here gone on the road to logical 
absurdity.” 
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cases admit such evidence. In 1910 Mr. Justice Holmes, speaking for 
the United States Supreme Court said that the prohibition of the 
constitution is “not an exclusion of [the defendant’s] body as evi- 
dence when it may be material,” and that the contrary contention “is 
based upon an extravagant extension of the Fifth Amendment.” 
In Thornton v. The State’ the Wisconsin supreme court had ad- 
mitted evidence of the correspondence between the prisoner’s shoe 
and a footprint found at the scene of the crime, holding that such 
portions of his person or attire as are usually open to observation are 
legitimate sources of testimony. In Jessner v. State™ the court had 
found it unnecessary to decide whether a compulsory mental exami- 
nation of persons pleading insanity as a defense violated the consti- 
tutional provision. Again in Rogers v. State!* where witnesses were 
permitted for purposes of identification, to view the defendant dressed 
in clothing similar to that worn by one of the criminals and seated 
in an automobile, it was held that the constitutional question was not 
presented because it did not appear that the defendant objected or 
protested to being thus exhibited. In the Domes case the court 
seems to have disclaimed any notion that the constitutional privilege 
may be availed of to prevent a physical examination of the accused, 
and to have adopted the all-out view that the privilege applies only 
to testimonial evidence by the accused. The extent of the holding 
may best be understood from a reading of the cases cited at page 96 
of the opinion. 

Certainty. Sec. 340.271 (2) defines the offense of negligent homi- 
cide as causing the death of another “by the operation of any vehicle 

. in a careless, reckless or negligent manner constituting or 
amounting to a high degree of negligence, but not wilfully or wan- 
tonly.” In State ex rel. Zent v. Yanny"* it was claimed that the stat- 
ute was void for uncertainty since the jury would have to decide the 
degree of negligence, as to which opinions might differ, and therefore 
the driver of the car could not tell whether he had violated the 
statute. Following an earlier case!’ the court held that the mere fact 
that one jury might decide a case one way and another jury a differ- 
ent way on the same state of facts does not render laws void for 





" Holt v. United States, 218 U.S. 245, 252-253 (1910). 

4117 Wis. 338, 93 N.W. 1107 (1903). 

202 Wis. 184, 190, 231 N.W. 634 (1930). 

180 Wis. 568, 571, 193 N.W. 612 (1923). 

8 247 Wis. 90, 18 N.W.2d 384 (1945). 

%° 244 Wis. 342, 12 N.W.2d 45 (1943). See also: State ex rel. Schields v. Port- 
man, 242 Wis. 5, 12, 6 N.W.2d 713 (1942). 
** Mulkern v. State, 176 Wis. 490, 187 N.W. 190 (1922). 
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uncertainty. The court also held that a person driving a car negli- 
gently is not entitled to know with certainty just how negligent he 
may be in causing the death of another before he becomes criminally 
liable under the negligent homicide statute. The construction of the 
term “high degree of negligence” given by the court in its opinion 
appears to be the substantial equivalent of the term “gross negli- 
gence” as used in the law of Massachusetts and many other states.!® 


Equal protection of the laws. Prior to 1943 it was forbidden to 
sell liquor after 1 o’clock and before 8 a.m. any place in the state, but 
licensed premises were not required to close and beer could be sold 
or other business transacted all night’® unless prohibited by a local 
ordinance. There were no such local ordinances in Milwaukee County 
nor in several other sections of the state and it proved to be impos- 
sible to enforce the law against sale of liquor “after hours” in taverns 
which were permitted to remain open for the sale of beer. By Ch. 47, 
Laws of 1943, Class B retail liquor licenses in counties of 500,000 
population or more were required to close at 2 A.M. on week nights 
and 3:30 a.m. on Sundays but not at all on January 1, and were 
permitted to sell liquor as long as they were open. Later, Ch. 473 
was enacted which in effect required all retail Class B liquor and beer 
taverns in counties having Jess than 500,000 population to close at 
1 A.M. 

In two cases arising outside of Milwaukee County” it was claimed 
that the above two enactments deprived the defendants, who were 
tavernkeepers, of the equal protection of the laws, since taverns in 
Milwaukee County were permitted to remain open until a later hour 
than those in other counties. In State v. Potokar™' the court sus- 
tained the statute on the ground that classification as between densely 
populated counties and rural counties for purposes of regulating the 
liquor traffic was proper for the reason that “hours of employment, 
time for recreation and social activities vary materially in the two 
types of communities, creating conditions that may well require 
different types of regulation.” A vigorous argument by the state, to 
the effect that the equality clauses of the state and federal constitu- 
tions do not require territorial uniformity of statutes, was ignored 





%*See: Altman v. Aronson, 231 Mass. 588, 121 N.E. 505, 4 A.L.R. 1185 (1919). 
® Wis. Stats. §176.06 (1941) ; see: 23 Ops. Atty. Gen. Wis. (1934) 191, 199-200. 
” The only county having more than 500,000 population. 

= 245 Wis. 460, 466, 15 N.W.2d 158 (1944). 
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by the court.?? The decision was followed in the companion case of 
State v. Reidel.*8 

Second jeopardy. In State v. LaPean** the defendant, through a 
compromise with the district attorney, had been arraigned on a charge 
of third-degree murder to which he had tendered a plea of guilty. 
His plea was rejected by the court, by way of disapproving the com- 
promise, and he was ordered tried on an information charging first- 
degree murder. A written plea alleging prior jeopardy was inter- 
posed but the defendant failed to offer any proof in support thereof. 
The court held on appeal that the plea was properly overruled for 
the reason that the trial court could not take judicial notice of its 
file in the third-degree murder case and the defendant had not sus- 
tained the burden of proof resting upon him to sustain his plea. 
In order to establish that he had been in jeopardy it was incumbent 
upon him to show that his plea of guilty to third-degree murder had 
been entered of record and accepted by the court.2° The court recog- 
nized the right of the trial court to refuse to accept a compromise 
plea of guilty in a criminal case. 

Perhaps the most important case in the field of criminal law 
decided by the court during the period reviewed was State v. Witte.?® 
The 1941 legislature enacted a statute providing for writs of error 
prosecuted by the state “from rulings and decisions adverse to the 
state upon all questions of law arising on the trial, with the permission 
of the presiding judge, in the same manner and to the same effect 
as if taken by the defendant.”** This act followed the language of a 
Connecticut statute which had been held constitutional by the Su- 
preme Court of the United States.** In the Witte case the defendant 
was convicted of embezzlement by the verdict of a jury, but the trial 
court set aside the verdict and ordered the defendant discharged. 
Thereafter the judge made an order granting the state permission 
to take a writ of error, which was subsequently done. The validity 
of the statute was attacked on the ground that it subjected the de- 
fendant to second jeopardy. The court sustained the statute, holding 
that an appeal by the state from errors of law committed in the course 


* See Missouri v. Lewis, 101 U.S. 22, 31-32 (1879); People ex rel. Armstrong 
v. Warden, N.Y. City Prison, 183 N.Y. 223, 226, 76 N.E. 11, 2 L.R.A. (ns.) 
859, 861-862, 5 Ann. Cas. 325, 326; 2 CooLtey, Const. Lm. p. 804 (8th ed. 1927) 

* 245 Wis. 467, 15 N.W.2d 161 (1944). 

* 247 Wis. 302, 19 N.W.2d 289 (1945). 

See: Belter v. State, 178 Wis. 57, 62, 189 N.W. 270 (1922). 

* 243 Wis. 423, 10 N.W.2d 117 (1943). 

* Wis. Srats. $358.12 (8) (1941). 
* Palko v. Connecticut, 302 U.S. 319, 113 A.L.R. 640 (1937). 
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of the trial did not subject the defendant to second jeopardy but was 
merely a continuation of the original jeopardy and that the reason 
why the state has not previously had a right of appeal in such cases 
is because heretofore there has been no statute authorizing it.2® The 
American Law Institute has taken the same view in the Restatement 
of Administration of Criminal Law.3° The court, however, indicated 
that the permission to appeal must be granted before the defendant 
is discharged but after judgment of acquittal is entered. The accused 
may then furnish bail or be retained in custody pending the appeal.*! 

In the case of State v. McNitt®* a jury was waived and the trial 
court, after hearing the evidence, took the case under advisement. 
Subsequently the court filed a decision determining questions of law 
adversely to the state and acquitting the defendants, and at the same 
time filed orders discharging them. As soon as this was known to the 
district attorney, a motion for permission to appeal was made. The 
court heard arguments on this motion after which an order was 
entered denying permission. The state attempted to appeal from this 
order but the supreme court held it to be unappealable. However, the 
court indicated very strongly that the trial courts do not have un- 
trammeled discretion to deny such motions by the state and that they 
may not arbitrarily either grant or deny permission to appeal. The 
case suggests (without deciding the point) that if permission is 
arbitrarily denied, the state may be entitled to a writ of mandamus 
to compel the trial court to grant the motion. The decision consti- 
tutes a definite modification of the court’s prior holding that permis- 
sion to appeal cannot be granted after an order has been entered 
discharging the defendant. 

State v. Jaskie** has the distinction of being the first case in which 
an acquittal by a jury was reversed by the supreme court for errors 
arising on the trial, in that case consisting of refusal of instructions 
requested by the state. 

Ex post facto laws. In State v. Witte®** it was claimed that the 
statute giving the state the right to prosecute a writ of error was an 
ex post facto law as applied to a crime committed before its enact- 
ment. But the court held that it was merely procedural and did not 
deprive the defendant of any substantial right or immunity possessed 








* See Miller, Appeals by the State in Criminal Cases 36 Yate L. J. 486 (1926) ; 
State v. Lee. 65 Conn. 265, 30 A. 1110, 27 L.R.A. 498, 48 A.S.R. 202 (1894). 

” Official Draft, (1935) §§13 and 14. (See Commentaries at pp. 111-126.) 

1 Cf. State v. Carabetta, 106 Conn. 114, 137 Atl. 394 (1927). 

244 Wis. 1. 11 N.W.2d 671 (1943). 

* 245 Wis. 398, 14 N.W.2d 148 (1944). 

8 243 Wis. 423, 10 N.W.Zd 117 (1943). 
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by him at the time the alleged offense was committeed, citing Mallett 
v. North Carolina.®* 


II. CoNnFEssIONS 


In State v. LaPean** the defendant had made oral admissions to 
a police officer after which he expressed a willingness to plead guilty 
to third-degree murder. Subsequently a third-degree murder warrant 
was read to the defendant; he expressed satisfaction and then wrote 
out in longhand a written confession of the circumstances of the 
killing. As remarked above, his plea of guilty to the third-degree 
murder charge was rejected by the court and on his trial for first- 
degree murder, objection was made to the admission in evidence of 
the written confession on the ground that it was obtained by a prom- 
ise of reward. The defendant was 40 years of age and an habitual 
criminal who had spent much of his life in prison. He was well 
educated, in good health and had not been submitted to any “third- 
degree” practices. The court held that the written confession was 
properly received in evidence for the reason that considering all the 
circumstances it was testimonially trustworthy. The case thus recog- 
nizes the fundamental test for receiving or excluding a confession— 
namely, whether it is testimonially trustworthy—to which all the 
practical tests developed by the courts are subordinate.*4* The reason 
why confessions obtained by threats, beatings or promises of reward 
are excluded is because such methods are likely to produce untrue 
confessions, not because of the general disapproval of such police 
methods. So where the court is able to say under all the circum- 
stances that a confession was obtained in such a way that there is no 
likelihood that it was untrue, it will be receivable in evidence even 
though superficially it might seem to fall within the rule-of-thumb 
class of confessions “obtained by a promise of reward.” To inquire 
whether the confession was “voluntary” or “involuntary” merely 
begs the question, since “voluntariness” is not usually an ultimate 
test for the admission or exclusion of evidence. The circumstances 
of this case are closely akin to those which recognize the admissibility 
of a statement made by a defendant, containing an inherent admission 
of guilt, as a part of an offer to plead guilty on terms.*®° 





> 181 U.S. 589, 597 (1901). 

“247 Wis. 302, 19 N.W.2d 289 (1945). 

** An exception is the rule of McNabb v. United States, 318 U.S. 322 (1943), 
which deals with a different principle from that here involved. See note, 1945 
Wis. L. Rev. 105. 

* Collins v. State, 115 Wis. 596, 598, 92 N.W. 266 (1902); Christian v. United 
States, 8 F. 2d 732 (5 Cir. 1925); Kirk v. State, 56 Tex. Cr. 429, 120 S.W. 436, 
437 (1909). 


























January] WORK OF THE WISCONSIN SUPREME COURT 61 


In State v. DeHari** it appeared that the defendant had made a 
confession after having voluntarily submitted to a “lie-detector” test 
by means of the Keeler polygraph. It was held that the confession 
was admissible in evidence. 


III. Liz-DeEtector 


In LeFevre v. State** the defendant had consented to two “‘lie- 
detector” tests. As to each of them he had stipulated with the district 
attorney “that any fact, matter or thing disclosed by said lie-detector 
examination . . . and the findings of [the operator] thereon, may 
be admitted in any trial or preliminary examination before any of 
the courts of the county of Fond du Lac and state of Wisconsin.”** 
On the trial the defendant demanded that the state produce the writ- 
ten reports of the operators and offered them in evidence. The state 
objected on the ground that the proper way to prove the results of 
the tests was to call the operators as witnesses in order that they 
might be subjected to cross-examination. The trial court sustained 
the objection and the supreme court held that the reports were prop- 
erly excluded, citing State v. Bohner.8® That case was one in which 
the defendant offered to call a lie-detector expert as a witness to 
prove his innocence and the state’s objection was sustained on the 
ground that the court was not satisfied that the lie-detector had pro- 
gressed from the experimental to the demonstrable stage. No stipu- 
lation had been entered into such as existed in the LeFevre case. 
It would appear that the LeFevre case leaves the question of admis- 
sibility of lie-detector results in criminal trials pursuant to a previous 
stipulation in a state of doubt, especially since the court stated that 
it considered an alleged statement of the district attorney that the 
results of the tests were favorable to the defendant as “very signi- 
ficant.’”*° This case, together with the DeHart Case,*! has been 
extensively reviewed in the Wisconsin Law Review and ‘need not be 
further discussed here.*? 


IV. Hasitruat CRIMINALS 


The Wisconsin habitual criminal law** is unique in that it makes 





242 Wis. 562, 567-568, 8 N.W.2d 360 (1943). 

7242 Wis. 416, 8 N.W.2d 288 (1943). 

242 Wis. 416, 424, 8 N.W.2d 288 (1943). 

* 210 Wis. 651, 246 N.W. 314 (1933). 

“242 Wis. 416, 427, 8 N.W.2d 288 (1943). 

“ Palko v. Connecticut, 302 U.S. 319, 113 A.L.R. 640 (1937). 

“1943 Wis. L. Rev. 430. 

“Wis. Srats. §§359.12, 359.13 and 359.14, commonly called the “repeater” 


statutes. 
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the question whether the accused is a “repeater,” subject to an 
increased penalty, depend upon the institution to which he had pre- 
viously been sentenced. Thus a person who is convicted of an 
offense punishable only by imprisonment in the state prison is subject 
to an increased sentence if he has been previously “sentenced to 
punishment by imprisonment in any state prison, or state reforma- 
tory, by any court of this state, or any other state or of the United 
States . . .”** Because of the variety of types of Federal and state 
penal and correctional institutions, a great many of which have been 
created since the original enactment of the Wisconsin habitual crimi- 
nal law, difficult problems sometimes arise in determining whether 
or not a defendant falls within the terms of that law. 

By a coincidence, two such cases arose out of a single crime and 
were carried to the supreme court. In one of them, State v. Blanken- 
ship® it appeared that the defendant, at the age of 17, was convicted 
of breaking and entering by a juvenile court of West Virginia and 
sentenced to an institution roughly equivalent to the Wisconsin indus- 
dustrial school for boys.*® In the other case, State v. Jardine,* the 
defendant, at the age of 18, had been convicted of petty larceny in 
New York and sentenced to the New York City reformatory, an 
institution to which the criminal courts of New York City commit 
male persons between the ages of 18 and 30 convicted for the first 
time of offenses other than felonies for terms of not more than three 
years. In both these cases the supreme court held that the defendants 
were not within the habitual criminal statute. It laid down the rule 
that an institution to which a defendant had been sentenced in 
another state must be of the same general class as the “state prison” 
or the “state reformatory” of this state. 

In the case of State v. Sullivan*® it was held that the prior con- 
viction was properly pleaded in the information and that a maximum 
term of 25 years imprisonment under the repeater law is not “cruel 
and unusual punishment” prohibited by Art. I, Sec. 6 of the state 
constitution. 


V. PRoBATION 


In State ex rel. Vanderhei v. Murphy* the petitioner was con- 
victed of embezzlement, sentenced to a term of one to five years in 





“Wis. Strats. $359.12. 
© 242 Wis. 195, 7 N.W.2d 424 (1943). 
“See Wis. Stats. §$48.07 (1), 48.14. 

“7242 Wis. 200, 7 N.W.2d 426 (1943). 
* 241 Wis. 276, 5 N.W.2d 798 (1942). 
246 Wis. 168, 16 N.W.2d 413 (1944). 
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the state prison and placed on probation under Sec. 57.01, Stats. 
The maximum term of imprisonment provided by Sec. 343.20 for 
embezzlement of the amount involved in that case is five years. One 
month and eight days less than five years after the conviction, the 
court made an order under Sec. 57.01 (2), Stats. extending the 
period of probation for one year. During the extended period of 
probation he committed various violations thereof, his probation was 
thereupon revoked by the State Department of Public Welfare and 
he was taken to the prison to serve his sentence. He applied for a 
writ of habeas corpus claiming that the extension of his probation 
was invalid for the reason that the initial period had not expired 
when the court ordered the extension. The statute under which it 


had been extended provides in part: “. . . upon the expiration of 
such period he may be . . . continued under probation for an addi- 
tional period to be then fixed by the court ... .”* The court held 


that it was within the jurisdiction of the trial court to make an order 
extending probation within a reasonable time prior to the expiration 
of the original period and it was not required to wait until the last 
day. The case is also important because it recognizes that under 
Secs. 57.01 and 57.03, Stats. the maximum initial period of probation 
of an adult convicted of a felony is the maximum period of imprison- 
ment provided by law for the offense and is not to be fixed by the 
court. Many of the trial courts customarily fix a period of probation 
in such cases. This practice is erroneous, since the authority of the 
court to fix the initial period of probation is limited to the case of 
adults convicted of misdemeanors and minors convicted of any 
offense, under Secs. 57.04 and 57.05, Stats. 


VI. JUVENILE DELINQUENCY 


In Harry v. State™ a petition was filed with the circuit court as a 
juvenile court charging Steve Harry with being a delinquent child. 
A number of hearings were held during which the court attempted 
unsuccessfully to work out a proper solution of the boy’s behavior 
problem. An attempt to place him on a farm operated as a haven 
for delinquent boys proved unsuccessful when Harry absconded and 
went to live with relatives. He was permitted to remain with his 
relatives by order of the court, but soon ran away again. The court 
finally concluded that nothing could be done for the boy outside an 








© Wis. Stats. $57.01 (2). 
*\ 246 Wis. 69, 16 N.W.2d 390 (1944). 
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institution and committed him to the industrial school for boys. It 
was held that the juvenile court was not limited to the original 
charge but could consider events which occurred after the filing of 
the petition and that the facts before the court at the time of the final 
commitment were sufficient to warrant it. The court also held that 
hearsay evidence is not admissible in juvenile court. proceedings any 
more than it would be in a criminal case, but that the admission of a 
hearsay statement in this case did not warrant reversal. It was also 
held that a petition alleging in the words of the statute that a child 
“habitually deports himself so as to injure or endanger the morals or 
health of himself or others” is sufficient and need not set out in 
detail specific acts of delinquency. 

In Sprague v. State®* it was held that under Sec. 48.07 (3), Stats., 
the juvenile court record of the complaining witness could not be 
used to impeach her in a case of statutory rape. 


VII. ArpEerRs AND ABETTERS AND ACCESSORIES 


In three cases’ the court held that one who is present aiding and 
abetting a felony or misdemeanor may be charged as a principal, 
which is a well-established rule of law. 

In State v. DeHart™ it was held that the conviction of the principal 
offender is not necessary to the conviction of one who aids and abets 
or is an accessory before the fact. 

State v. Bachmeyer*®® held that inasmuch as there is no statute of 
limitations on murder, and one who aids and abets is a principal, 
prosecution of the aider and abetter is likewise not barred by any 
statute of limitations.°® The court held that the defendant was a 
co-conspirator present at the time of the commission of the crime 
and was therefore guilty of the same offense as the person who 
actually did the killing. 

The 1945 legislature has by the enactment of Ch. 260, Laws of 
194557 abolished all distinction heretofore existing between acces- 





™ 243 Wis. 456, 459, 10 N.W.2d 109 (1943). 

"State v. DeHart, 242 Wis. 562, 8 N.W.2d 360 (1943); State v. Maas, 246 
Wis. 159, 16 N.W.2d 406 (1944); State v. Bachmeyer, 247 Wis. 294, 19 N.W.2d 
261 (1945). 

“242 Wis. 562, 8 N.W.2d 360 (1943). 

* 247 Wis. 294, 19 N.W.2d 261 (1945). 

™ The same rule has been held to apply to accessories before the fact of murder. 
Waarton, Homicipe §552 (3d ed. 1937). 
™ Repealing $§353.05 and 353.06 and recreating $353.05 to read as follows: 

“Parties to Crime; Pleading and Proof. Every person concerned in the 
commission of an offense, whether he directly commits the offense or aids or 
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sories before the fact, aiders and abetters and principals. The new 
statute is in part declaratory of the former law, but as to accessories 
before the fact it changes the law in that it abolishes the former dis- 
tinction by which, if a person was charged as a principal and proved 
to be an accessory, or vice versa, he was entitled to be acquitted.** 
The new statute is taken in part from the American Law Institute’s 
Code of Criminal Procedure, with verbal changes.*® 


VIII. Insanity as A DEFENSE 


In Simecek v. State® the court reaffirmed the rule that the test of 
legal insanity is the capacity to distinguish between right and wrong 
and consciousness of the wrongfulness of his conduct. The defense 
claimed that by reason of epilepsy the defendant was in the throes of 
an irresistible impulse at the time of the killings, but the court held 
that even if true that would constitute no defense. 


IX. Tue INFORMATION 


In Bridges v. State™ on motion for rehearing the court held that 
an information captioned in the wrong court could properly be 
amended to read “In Circuit Court” during the course of the trial, 

In State v. Neukom® the court reiterated the rule that an infor- 
mation may be founded upon evidence produced at the preliminary 
hearing even though a different crime was charged in the original 
complaint. 





abets in or hires, counsels or otherwise procures its commission, may be 

indicted or informed against as principal and tried thereon eithe: separately or 

with others concerned, and may be convicted of and sentenced for any degree 

of the offense charged or any offense included in the charge, whether the 

person directly committing the offense has been convicted or acquitted, or 

convicted of some other degree of the offense or of some other offense based 

upon the same occurrence, or has not been apprehended or is not amenable to 

justice or for any other reason has not been tried, or is a corporation not sub- 

ject to prosecution for the offense. It shall not be deemed a variance if a 

person indicted or informed against for the commission of an offense shall be 

proved to have aided or abetted in or hired, counseled or otherwise procured 

its commission by another, nor shall proof of the guilt or innocence of the 

person directly committing the offense be required for the conviction of any 

other person concerned therein.” 

* Karakutza v. State, 163 Wis. 293, 156 N.W. 965 (1916). See: Krueger v. 
State, 171 Wis. 566, 579, 177 N.W. 917 (1920). 

” Official Draft (1931) §181. The substance of the statute was in force in 35 
states according to the commentary at page 580. 

© 243 Wis. 439, 10 N.W.2d 161 (1943). 

"247 Wis. 350, 374-375, 19 N.W.2d 529, 19 N.W.2d 862 (1945). 

"245 Wis. 372, 374, 14 N.W.2d 30 (1944). 
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In State v. Bachmeyer® the court again pointed out that under 
Sec. 355.09, Stats., an information which is defective in matter of 
form must be objected to before jeopardy attaches or the objection 
will be deemed waived. 

In State v. Zisch** the defendant many years ago pleaded guilty 
to an information for perjury and served a term of imprisonment. 
He moved to vacate the conviction on the ground that the information 
was substantially insufficient to charge the crime of perjury, which 
motion was denied below and his appeal from that order was dis- 
missed on the ground that the question was moot in the absence of a 
showing of an existing legal right of the defendant affected by the 
record of conviction. 


X. ARRAIGNMENT AND PLEA 


In Bridges v. State® on motion for rehearing it appeared that the 
defendant was not arraigned until after the jury had been selected 
and sworn but he made no objection at the time and proceeded with 
the trial. It was held that he is deemed to have waived timely 
arraignment unless prejudiced by the delay. The court found he was 
not prejudiced in this case.® 

The court’s right to reject a plea of guilty was affirmed in State 
v. LaPean,.™ 


XI. EvmwENceE 


In State v. Timm® a physician was prosecuted for second-degree 
manslaughter by performing an illegal operation on a woman who 
had died as a result. Evidence that she had made statements that 
she was going to the defendant for an abortion and that he had 
treated her roughly were held admissible in evidence on the theory 
that she and the doctor were co-conspirators. The court recognized 
the rule that a prima facie case of conspiracy must be made out before 
such statements would be admissible under that rule. Statements 
as to her purpose in going to the doctor (as distinguished from her 
statements as to how he had treated her, which related to past events) 





* 247 Wis. 294, 19 N.W.2d 261 (1945). 
“243 Wis. 175, 9 N.W.2d 625 (1943). 
* 247 Wis. 350, 374-375, 19 N.W.2d 529, 19 N.W.2d 862 (1945). 
“To the same effect see Cole v. State, 19 Wis. *129 (1865); Hack v. State, 
141 Wis. 346, 353, 124 N.W. 492 (1910). 
* 247 Wis. 302, 19 N.W.2d 289 (1945). 
* 244 Wis. 508, 517, 12 N.W.2d 670 (1944). 
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were also admissible on the theory of “verbal acts,’ sometimes 
explained under the res gestae rule. 

In two cases the court pointed out that proof of other offenses 
committed by the defendant is admissible where relevant to some 
issue before the court, notwithstanding its prejudicial character.” 

In Bridges v. State,’ a case of taking indecent liberties with a 
minor female, it was held that statements made by a seven-year-old 
girl describing the room and its contents where the offense was 
claimed to have been committed were admissible as circumstantial 
evidence that she had been in the room and seen the objects described, 
as against the contention that they were hearsay.” 

Also in the Bridges case the court held that the little girl’s state- 
ments made to her mother describing the details of the offense were 
not inadmissible as hearsay, recognizing an exception to the general 
rule—which excludes such statements as to the details of the offense 
—where the complainant is “very young.’ 

In State ex rel. Schields v. Portman™ it was held that the unsworn 
testimony of a seven-year-old child is admissible if the witness under- 
stands the difference between truth and falsehood and the wicked- 
ness of telling anything but the truth, notwithstanding rule 326.03 
(1), Stats. 1941.7° The case follows the decision in DeGroot v. 
Van Akkeren.*® 

In State v. Fries the court held that the jury may consider the 
appearance of the defendant in the courtroom even though he does 
not testify, to determine his approximate age as well as such ques- 
tions as identity. 

In Simecek v. State™ it was held that a physician appointed by the 
court to examine the defendant for insanity does not sustain a 





“State v. Dickinson, 41 Wis. 299, 307 (1877); Kraut v. State, 228 Wis. 386, 
398, 280 N.W. 327 (1938); 6 WicMorE, Evipence (3d ed. 1940) $1725; 113 
A.L.R. 268. Cf. Testimony in LeFevre v. State, 242 Wis. 416 at 419. 8 N.W.2d 
288 (1943). 

State v. DeHart, 242 Wis. 562, 8 N.W.2d 360 (1943); Bridges v. State, 247 
Wis. 350, 19 N.W.2d 529, 19 N.W.2d 862 (1945). 

7 247 Wis. 350, 19 N.W.2d 529, 19 N.W.2d 862 (1945). 

™See for a discussion of this rule: 2 WicMoRE, EvIDENCE $266 (3d ed. 1940); 
6 WicmoreE, Eviwence, §1788, (3d ed. 1940). 

™ Cf. State v. Hoffman, 240 Wis. 142, 2 N.W.2d 707 (1942), where similar 
statements made by a 13-year old girl were held inadmissible. 

™ 242 Wis. 5, 6 N.W.2d 713 (1942). 

*“Tn all actions and special proceedings the witnesses shall te sworn before 
testifying, . . .” 

™ 225 Wis. 105, 113, 273 N.W. 725 (1937). 

™ 246 Wis. 521, 17 N.W.2d 578 (1944). 

* 243 Wis. 439, 448-449, 10 N.W.2d 161 (1943). 








68 WISCONSIN LAW REVIEW [Vol. 1946 


physician-patient relationship rendering communications from the de- 
fendant privileged. 

In State v. Neukom™ the defendant was prosecuted for unlaw- 
fully assuming the title “doctor” on January 27, 1943. Proof that on 
November 26, 1942 the defendant made application for a three-month 
supplementai gasoline ration in which he represented himself as a 
physician was held admissible on the ground that it showed a con- 
tinuing intent to do the act for which he was on trial. 


XII. ARGUMENT OF COUNSEL 


The only case during the period under review in which remarks 
of the district attorney to the jury were held, in connection with 
other matters, to constitute reversible error was State v. Garnett.®° 
That was a prosecution for statutory rape in which the district 
attorney told the jury that the defendant could be fined $1 and costs 
and on objection, the trial court merely told him not to bring up the 
penalty. The district attorney also said that as a result of the offense, 
the complaining witness was pregnant. On objection, the trial court 
said: “The jury will remember the testimony and conclude whether 
counsel’s remarks are based on the evidence.” It was held that, as to 
the first remark, the court should have instructed the jury as to the 
maximum penalty and that as to the second remark, the court should 
have informed the jury that the pregnancy was not evidence of the 
defendant’s guilt and they should disregard this statement, and should 
have reprimanded the district attorney for making it. 

In State v. Genova*' the district attorney in his closing argument 
referred to the defendant as a “cruel, brutal beast.”” The defendant 
was charged with first-degree murder for having killed his wife by 
multiple stab wounds with a large knife. The court told the jury not 
to let the remarks of counsel inflame them and that they were not to 
be swayed by sympathy, prejudice or passion. The remark was mildly 
rebuked by the supreme court but held not to constitute reversible 
error, proof of guilt being very strong. 

In State v. Bachmeyer* the district attorney said, “The defense 
haven’t shown anything to prove his innocence.” The defense counsel 
immediately objected that the defendant was not required to prove 
his innocence and the trial court instructed the jury fully as to the 





™ 245 Wis. 372, 14 N.W.2d 30 (1944). 

*” 243 Wis. 615, 11 N.W.2d 166 (1943). 

*§ 242 Wis. 555, 8 N.W.2d 260 (1943). 
"247 Wis. 294, 301, 19 N.W.2d 261 (1945). 
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burden of proof resting on the state. The court held that although 
the defendant had not taken the stand and the district attorney would 
not be permitted to comment on that fact, nevertheless “it is proper 
to point out generally that no evidence has been introduced to show 
the defendant to be innocent.” It is always competent for counsel to 
refer to the failure of the opponent to produce relevant evidence. 


XIII. INstRUcTIONS TO THE JURY 


In State v. Legg** an instruction was requested which contained 
one erroneous statement of law and one statement depending upon 
a hypothesis having no basis in the evidence, as well as other state- 
ments of law which were correct and were applicable to the case. 
The refusal of the court to give the correct parts of the instruction 
as requested was sustained on the ground that requested instructions 
which cannot be given in full may be wholly refused, under Sec. 
270.21, Stats. The moral of this case is: In both criminal and civil 
cases each proposition of law should be stated in a separate requested 
instruction, so that a correct request will not be nullified by being 
linked with an incorrect or inapplicable one. 

In State v. DeHart*™ it was held that an instruction that a certain 
fact appears without dispute is not erroneous when it is in accord- 
ance with admissions of counsel made in his opening statement. So 
in State v. Fries,®® a case of statutory rape, the court instructed that 
it appeared without dispute that the defendant was over 18. His 
physical appearance and certain other evidence would support such 
inference, but the record did not show that his age had been conceded. 
No objection was made to the instruction and it was held not to be 
erroneous. In the DeHart case the opening statement was reported 
by the court reporter but in the Fries case it was not. The court has 
held in the past that where the bill of exceptions does not contain 
all the proceedings, and the court instructs the jury as to certain 
facts, it must be assumed that the facts were proved as stated by the 
judge even though the bill of exceptions does not show it.8* Under 
this rule, if the court instructs that certain facts are undisputed and 
the bill of exceptions does not contain the opening statements and 





243 Wis. 449, 10 N.W.2d 187 (1943). 

** 242 Wis. 562, 571-572, 8 N.W.2d 360 (1943). 

246 Wis. 521, 525, 17 N.W.2d 578 (1944). 

* Pick v. Rubicon Hydraulic Co., 27 Wis. 433, 438 (1871); White v. Goodrich 
Transportation Co., 46 Wis. 493, 496, 1 N.W. 75 (1879); West v. Milwaukee, 
LS. & W. Ry. Co., 56 Wis. 318, 321, 14 N.W. 292 (1882). Cf. Jones v. Foster, 
67 Wis. 296, 311, 30 N.W. 697 (1886). 
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closing arguments of counsel, it would seem that it would be pre- 
sumed that counsel had conceded the fact as stated by the judge 
unless timely objection is made to the instruction as given. 


XIV. Proor or Corpus DE ticti1 


Many attorneys appear to be under the impression that the con- 
fession of a defendant cannot be introduced in evidence until the 
state has proved the corpus delicti. That this impression is incorrect 
is established by the case of State v. DeHart®* which holds that the 
corpus deliciti may be proved by the confession of the defendant, 
which must, however, be corroborated. In that case the remains of a 
man had been found in the ruins of a shack which had been destroyed 
by fire, and there was expert testimony that the condition of certain 
bones was consistent with buckshot wounds inflicted at close range. 
The defendant’s written confession that he and another had killed an 
old man with a shotgun and burned down the shack was corroborated 
by the physical facts as to the location and condition of the body, etc. 
In the absence of the confession there was no proof that a crime had 
been committed but the confession was held admissible to prove both 
the existence of the crime (corpus delicti) and the guilt of the de- 
fendant.** 


XV. HoMmIcIDE 


In State v. Genova*® the court stated the almost self-evident 
proposition that when a premeditated design to cause death exists, 
all degrees of homicide below murder in the first degree are auto- 
matically excluded. In that case first- and second-degree murder 
were submitted to the jury, which convicted the defendant of first- 
degree murder. It was held that there was no error in refusing to 
submit third-degree manslaughter. In any event it has been held 
that where the jury has been properly instructed as to higher degrees 
of homicide, and that they shall acquit the defendant if the elements 
submitted to them are not proved beyond a reasonable doubt, it is not 
prejudicial error but is favorable to the accused for the court to 
refuse to submit lesser degrees even when the evidence might have 
sustained a conviction thereof.” 








"242 Wis. 562, 8 N.W.2d 360 (1943). 

See II WHARTON, CRIMINAL Evipence $§640, 641 (11th ed. 1935). 

"242 Wis. 555, 8 N.W.2d 260 (1943). 

” Van Rite v. State, 237 Wis. 212, 218-219, 295 N.W. 688 (1941) and cases 
cited. 
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Manslaughter in the first degree is defined as an involuntary 
killing by the act, procurement or culpable negligence of any other, 
while such other is engaged in the perpetration of any crime or mis- 
demeanor not amounting to a felony, or in an attempt to perpetrate 
any such crime or misdemeanor, in cases where such killing would 
be murder at the common law.®! In State ex rel. Schields v. Port- 
man*? it was held that evidence that a motorist, while driving at 60 
miles per hour while there were children on the highway, negligently 
struck and killed a child, did not warrant holding the defendant for 
trial on a first-degree manslaughter charge. The court was of the 
opinion that the defendant’s act was not reckless and wanton conduct 
which would make the killing murder at the common law.® 

Another case under the same statute is State v. Scherr.** In that 
case a protracted argument between the defendant and the deceased 
led to the defendant striking the deceased, who was intoxicated, 
in such a way that the latter fell and forcibly struck his head on the 
concrete floor of a barn, causing his death due to a fractured skull. 
A jury had convicted defendant of first-degree manslaughter which 
the supreme court reversed on the ground that the evidence was 
insufficient to sustain the verdict. It was held that evidence that 
defendant was “mad” at the deceased was insufficient to furnish the 
implied malice required for common-law murder and the assault was 
not a reckless and wanton act which from its nature was capable of 
doing great bodily harm to a human being. The court concluded 
“that the malice aforethought required must show some degree of 
deliberation or purpose or design as distinguished from the unfortu- 
nate result.”®5 In other words, the nature of the act cannot be judged 
from the fact that it resulted in death, but must be viewed as it ought 
to have appeared to the defendant when he struck the blow. The 
case illustrates a very nice point in the law of homicide, for if the 
defendant knew when he struck the blow that it was likely to result 
in great bodily harm or death of the person struck, and did so with 
“deliberation, purpose or design,” he is presumed to have intended 
that natural and probable result. A blow struck with such intent is 
not a simple assault and battery, but is a felonious assault so that the 
defendant would not be engaged in the perpetration of a misde- 
meanor but of a felony and the death caused thereby would be at 





*™ Wis. Stats. $340.10 (1943). 

242 Wis. 5, 7 N.W.2d 113 (1942). 

* Cf. Maxon v. State, 177 Wis. 379, 383-384, 187 N.W. 753 (1922). 
* 243 Wis. 65, 9 N.W.2d 117 (1943). 

* 243 Wis. at 72. (Italics supplied.) 
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least third-degree murder. Hence to reduce the killing to first-degree 
manslaughter it seems that the jury must find in effect that the 
natural and probable result of the assault would be the death of or 
great bodily harm to the person assaulted, but that for some reason 
the defendant did not intend such result,®® even though he struck 
with “some degree of deliberation, purpose or design.” It is difficult 
to define the point of distinction between the Scherr case and, for 
example, Philbrook v. State,®* which the court does not cite or 
discuss. 

Under Sec. 340.16, Stats., a person who “shall administer to any 
woman pregnant with a child any medicine ... or shall use or 
employ any instrument or other means with intent thereby to destroy 
such child, unless the same shall have been necessary to preserve the 
life of such mother or shall have been advised by two physicians to 
be necessary for such purpose, shall, in case the death of such child 
or of such mother be thereby produced, be deemed guilty of man- 
slaughter in the second degree.” In State v. Timm® the defendant 
was charged with second-degree manslaughter under that statute for 
producing an abortion on a woman as a result of which she died. 
The question arose whether the state had the burden of proof that 
the child was alive at the time the operation was performed by the 
defendant, when the charge was not the killing of the child, but of 
the mother. The court held that a live fetus at the time of the opera- 
tion was a necessary element of the crime which the state must prove 
beyond a reasonable doubt, but held the evidence sufficient on that 
point to sustain the conviction. The contrary view was taken by the 
Vermont court® on rather cogent grounds. To prove that the fetus 
was alive at the time of the operation may offer great difficulty to the 
state, yet the moral guilt of the defendant be just as great even 
though, unknown to him, the fetus was dead at the time he performed 
the illegal operation. If he knew the fetus to be dead he could pro- 
tect himself by calling two physicians in consultation who would 
advise the operation. At best, it is defensive matter to show that the 
operation was necessary to save the life of the mother. Obviously 
if the state founds a charge of manslaughter upon the act of pro- 
ducing the death of the child, it is incumbent to show that the child 
had not died from other causes. But when the death of the mother 





* Rowan v. The State, 30 Wis. 129, 140-141 (1872); Boyle v. State, 57 Wis. 
472, 483, 15 N.W. 827 (1883). 

* 216 Wis. 206, 256 N.W. 779 (1934). 

244 Wis. 508, 12 N.W.2d 670 (1944). 

State v. Howard, 32 Vt. (3 Shaw ns.) 380 (1859)... 
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is the foundation of the charge and the intent to destroy the child is 
established, there is good reason not to require that the state prove 
the continued life of the fetus. Although the statute requires only 
proof of the death of the child or the mother “thereby produced,” 
the decision makes the state prove that both were killed by the act 
of the defendant. 


XVI. EMBEZZLEMENT 


In State v. Davidson’ a county farm superintendent was charged 
with embezzlement of county funds. It was held that the making of 
false entries in his books constituted evidence of intent to defraud and 
that the commingling of county funds in his personal bank account 
instead of turning them over to the county as required by law con- 
stituted evidence of conversion. 

In State v. Legg’ it was held that the law infers a fraudulent 
intent from a deliberate and intentional conversion to his own use 
by an agent of his principal’s money. It was also held that under 
Sec. 343.20 (2), Stats. embezzlement may be prosecuted in any 
county in which the defendant had possession of the money, regard- 
less of where the conversion took place. 

In a case where a clerk of courts was prosecuted for embezzle- 
ment and there were no false entries in his books, no showing that 
the defendant’s wealth had increased or that the money had been 
spent for personal purposes and several people had been employed in 
the office who were authorized to receive funds, it was held that a 
general shortage in his accounts was not sufficient to support a con- 
viction of embezzlement, even though the defendant had failed to 
turn his receipts over to the county treasurer as required by law. 
State v. Witte°2 The jury had convicted the defendant, the trial 
court had set aside the verdict and the state had prosecuted a writ of 
error. 


XVII. BurcLary AND Possession oF BurGLar’s Toots 


Gray v. State’® was a prosecution for burglary in the nighttime 
in which the complainant testified that he and his family retired at 
about 8:30 p.m. and arose at 5:30 a.m. and that during the interval 





1 242 Wis. 406, 8 N.W.2d 275 (1943). 
7 243 Wis. 449, 10 N.W.2d 187 (1943). 
1 243 Wis. 423, 10 N.W.2d 117 (1943). 
1 243 Wis. 57, 9 N.W.2d 68 (1943). 











74 WISCONSIN LAW REVIEW [Vol. 1946 


certain items of clothing disappeared. It thus appeared that he had 
retired nearly an hour after sunset but arose more than one hour 
after sunrise. By statute the term “nighttime” is defined as begin- 
ning one hour after sunset and ending one hour before sunrise. 
There was evidence that the defendants were seen in the neighbor- 
hood of the residence at about 1:30 a.m. It was held that under the 
circumstances and in view of the improbability that the crime would 
be committed during daylight hours, the evidence was sufficient to 
support a finding that the entry was made in the nighttime. 

In Diefenbach v. State’** a small bakelite screw driver, fountain- 
pen-type flashlight, small steel hammer, carpenter’s chisel, burr 
scraper, whetstone and ordinary screw driver were held not to be 
burglar’s tools when found in the possession of one not shown to be a 
burglar, even though his actions and statements at the time of his 
arrest at 3:30 a.m. were somewhat suspicious. 


XVIII. Rare 


A number of cases of rape were decided but only one requires 
further comment here. In State v. Fries,’ a case of statutory rape, 
it was held that the state has the burden of proving beyond a reason- 
able doubt that the defendant is more than 18 years of age, which 
was held to be a necessary element of the crime because the statute 
fixes a lesser penalty if the defendant is below that age. Some 
authorities hold that it is defensive matter for the defendant to show 
that he is under the age fixed by such statutes.° However, the 
wording of the Wisconsin statute, Sec. 340.47, warrants the view that 
in this state the defendant’s age is an element of the crime and not 
defensive matter. 


XIX. Intoxicatine Liquors 


In State v. Grams’ the court held that under the present intoxi- 
cating liquor laws the owner of a tavern is criminally responsible for 
violations of law committed by his employees in his absence, even if 
he had instructed them not to make forbidden sales. This was the 





** 245 Wis. 468, 14 N.W.2d 908 (1944). 

2 246 Wis. 521, 523, 17 N.W.2d 578 (1944). 

State v. Knighten, 39 Ore. 63, 64 Pac. 866, 87 Am. St. Rep. 647 (1901); 
BisHop. Statutory Crrmes §482 (2d ed. 1883); II Warton, Crrm. Ev. §893 
(11th ed. 1935). 

241 Wis. 493, 6 N.W.2d 191 (1942). 























January] WORK OF THE WISCONSIN SUPREME COURT 75 


rule in the pre-prohibition era!®* but it was argued that the reason for 
that rule no longer applies since bartenders themselves are now re- 
quired to be licensed. The court rejected this argument, saying that 
the bartender’s license requirement is an additional means of control 
and was not intended to change the law as to the owner’s responsi- 
bility. 

In State v. Badolati® it was held that the closing hours of retail 
liquor establishments were governed by the act of Congress estab- 
lishing “war time,” on the ground that Sec. 175.09 (1), Stats. adopts 
for this state whatever “central time’ may be for the time being 
established by Act of Congress. 


XX. GAMBLING DEVICES 


In State v. Hoffman’ it was held that slot machines found on 
tavern premises in a locked room but not set up for operation, al- 
though in a condition to be played, were a part of an unlawful scheme 
or plan to violate the law and that their presence on the premises 
under the circumstances leads to the conclusion that they were “kept 
there for gambling purposes.” Hence their seizure by officers in- 
specting the tavern premises was justified on the theory that a crime 
was being committed in the presence of the officers. 

In State v. Jaskie™' it was held that pinball game containing a 
mechanism whereby free plays could be automatically awarded for 
winning scores (which was disconnected at the time) and also con- 
taining a “hidden number” mechanism whereby a number from 1 to 
77 was lighted if the player made a winning score, is as a matter of 
law a device and contrivance devised, designed, adapted and suitable 
and which can be used for gambling purposes in the meaning of 
Sec. 348.09, Stats. It was held that to sustain a conviction the state 
was not required to show actual use of the machine for gambling. 


XXI. ReEcEIVING STOLEN PROPERTY 


In Oosterwyk v. State! a conviction of receiving stolen property 
was reversed in the interests of justice although the court held the 








1 State ex rel. Conlin v. Wausau, 137 Wis. 311, 314, 118 N.W. 810 (1908). 
1 241 Wis. 496, 6 N.W.2d 220, 143 A.L.R. 1234 (1942). 

1° 245 Wis. 367, 371-372, 14 N.W.2d 146 (1944). 

11 245 Wis. 398, 14 N.W. 2d 3 (1944). 

12242 Wis. 398, 8 N.W.2d 346 (1943). 
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evidence sufficient to sustain the conviction. The court reiterated the 
rule that the defendant must be shown to have known or believed 
that the property was stolen and that it is not sufficient that on the 
facts he merely ought to have known it. 

















BANKING AND NEGOTIABLE INSTRUMENTS 
RicKArD H. LAuRITZEN 


A. BANKING 


1. Interest On Claims In Liquidation. In In re Oconto County 
State Bank’ it was held that depositors in a closed state bank are 
entitled to interest on the amount of their deposits at the rate of six 
per cent per annum from the time the bank goes into liquidation. 
Such interest is payable out of the assets in liquidation whenever 
such assets prove to be more than sufficient to pay the principal. 
The court referred to the general rule that a debtor should pay 
interest from the time when he ought to have paid the debt and, 
in the case of demand claims, from the time that demand is made. 
It pointed out that the closing of the bank made demand unnecessary. 
On a second appeal in the same case”, the question having been 
raised on rehearing in the former appeal, it was held that all deposits, 
whether demand or time deposits and whatever rate of interest they 
may have borne prior to the closing, carried interest at the legal rate 
from the time of the bank’s closing. In the instant cases the Federal 
Deposit Insurance Corporation had paid the claims of the depositors 
and, being by federal law subrogated to the rights of the depositors, 
received interest on the moneys it had paid out, such interest being 
computed from the time of closing to the date when the Banking 
Commission paid the last dividend to the Insurance Corporation. 

These decisions are entirely consistent with long established rules 
of state and federal courts in bank liquidations, receiverships, and 
other types of insolvency proceedings. 

It is interesting to note that, even though the Federal Deposit 
Insurance Corporation did not pay the depositors’ claims until more 
than three months after the bank was closed, interest ran from the 
date of closing and, being subrogated to all the rights of the de- 
positors under the federal statute, it, in effect, made an unearned 
“profit” on the money which it paid to the depositors under the 
insurance contract. 


+241 Wis. 369, 6 N.W. (2d) 353 (1942). 
*245 Wis. 245, 14 N.W. (2d) 3 (1944). 
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2. Appeals. In In re Farmers Exchange Bank of Green Bay’, 
which was an appeal from an order of the circuit court entered in a 
controversy between the Banking Commission and the trustees of a 
segregated trust of a state bank, it was held that under Sec. 274.09 
(2), as then constituted, no appeal lay from the order by reason of 
the fact that the proceedings were special proceedings created by a 
statute which statute did not provide for the right of appeal to the 
supreme court. 

Doubt created by this decision as to the right of appeal to the 
supreme court from orders or judgments rendered in special pro- 
ceedings was, subsequent to the decision, removed by the legislature 
by the amendments to Sec. 274.09 (2) and Sec. 274.33 (2) of the 
Statutes made by Chapter 505, Laws of 1943. It is now provided 
that appeals to the supreme court lie from final orders and judgments 
rendered in actions and special proceedings without regard to whether 
the actions or proceedings involve new or old rights, remedies or 
proceedings and whether or not the right of appeal is given by the 
statute which creates the right, remedy or proceeding. 


B. NEGOTIABLE INSTRUMENTS 


1. Irregularities Or Alteration. Balliet v. Wollersheim* involved 
a note taken by the seller of a fractional interest in a gas and oil lease 
from his purchaser. The seller used a printed note form and struck 
out certain of the words as printed thereon. The note was payable 
to a bank to whom the seller had negotiated it after having procured 
the endorsement of the plaintiff upon payment of the sum of $25. 
The maker of the note made several payments to the bank but 
defaulted on the balance upon being convinced that the seller of the 
lease had misrepresented the same. The bank then called upon the 
endorser to pay the note, which he did, whereupon the note was 
endorsed to him by the bank without recourse. The endorser then 
brought suit against the maker. 

While the plaintiff was not a holder in due course under Sec. 
116.57, Stats. he would succeed to all the rights of the bank under 
Sec. 116.63. The question then was whether the bank was a holder 
in due course. The court left in some doubt the question as to wheth- 
er the alteration of the note would prevent recovery thereon under 
Sec. 117.42 and Sec. 117.43. However, it was held that the fact that 


7242 Wis. 574, 8 N.W. (2d) 535 (1943). 
*241 Wis. 536, 6 N.W. (2d) 824 (1942). 
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the printed word “seven” relating to the rate of interest had been 
crossed out and an arabic “6” written above it and an arabic “1” 
written immediately after the word “seven” rendered the note “irreg- 
ular,” and thus the bank was not a holder in due course under Sec. 
116.57 (1), since the effect of the writing was to provide for two 
different rates of interest. 

On the precise point upon which it was decided the decision would 
seem correct. The statements made with respect to the effect of the 
alterations under Sec. 117.42 and Sec. 117.43 and, inferentially and 
in conjunction therewith, under Sec. 116.57, point to the necessity 
for exercise of caution in connection with the acceptance or discount 
of negotiable paper upon which changes have been made by striking 
out printed material upon the face of note. forms. 


2. Renewal Notes. In Banking Commission v. Townsend® the 
defendant had given his promissory note to a bank on October 27, 
1928, which was not paid and which was barred under the six-year 
statute of limitations. On December 31, 1930 the defendant executed 
and delivered to the bank a sealed note payable on demand for the 
amount of the original note and, apparently, accrued interest. The 
second note bore the marginal notation “payments begin March 1, 
1931.” It was held that the marginal notation operated to extend 
the time of payment to March 1, 1931 and that, the second note being 
a sealed instrument, the twenty-year statute applied and the action 
was not barred. While the court specifically pointed out that the 
marginal notation operated to extend the time for payment, it may 
be assumed that the same result would have been reached had the 
second note not contained such a notation and have been uncondi- 
tionally payable on demand since, under Sec. 116.30, Stats., an ante- 
cedent debt constitutes value and is deemed such whether the instru- 
ment is payable on demand or at a future time. 


3. Priority Of Bonds. In In re Beaver Drainage District® it was 
held that bonds of a drainage district had priority in the distribution 
of funds realized by the assessment of benefits in the order of ma- 
turity of such bonds. It was further held that bondholders who had 
surrendered their original bonds in exchange for refunding bonds 
which extended the time for payment did not lose the priority which 
attached to the original bonds, even though the original bonds had 
been surrendered and canceled. It was pointed out that the substi- 








* 243 Wis. 329, 10 N.W. (2d) 110 (1943). 
*244 Wis. 603, 13 N.W. (2d) 76 (1944). 
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tution of one bond for another did not discharge the debt nor release 
the security given for its payment in the absence of an express agree- 
ment. It may be noted that Sec. 89.78 (5) (e), Stats., enacted in 
1933, provides that in proceedings for refinancing of drainage dis- 
tricts the court has power to arrange with the holders of bonds and 
notes for surrender of their claims against the district and the accept- 
ance of money or bonds in payment thereof. Under such proceedings 
it would seem holders of the old bonds would lose their priority and 
have rights only under the newly issued refunding bonds. 


4. Bank As Owner Of Draft. In Blatz Brewing Company v. 
Richardson and Richardson, Inc." it was held under the facts of the 
case that a bank in California, which discounted a sight draft with 
bill of lading attached drawn on a Milwaukee concern, became the 
owner of the draft ; and the funds received by a bank in Milwaukee, 
upon payment of the draft by the Milwaukee concern purchasing the 
goods covered by the bill of lading, were not subject to garnishment 
at the suit of the purchaser against the California seller. When pre- 
sented to the California bank by its depositor (the seller) the bank 
immediately gave credit to the depositor and permitted it to withdraw 
the entire amount of the draft. While the deposit slip had been 
marked “for discount and collection” the court pointed out that this 
notation was so ambiguous and inconsistent as to indicate nothing. 
The bank’s deposit slip also had printed on it a statement to the effect 
that in receiving items for deposit or collection the bank acted only 
as depositor’s collecting agent and reserved the right to charge back 
any item before final payment. However, the draft was not entered 
in the section of the passbook relating to items “for collection” and it 
further appeared that it was the duty of the cashier who handled the 
draft to dea! only with discount transactions. The determination of 
the matter depending on the intention of the parties, the court con- 
cluded that under all of the circumstances the finding of the trial 
court that the bank had title to the draft could not be disturbed and, 
therefore, the attempted garnishment of the funds in Milwaukee 
failed. 








"245 Wis. 567, 15 N.W. (2d) 819 (1944). 
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PROPOSED “LEARNED TREATISES” RULE* 
KENNETH P. Gruss 


The American Law Institute in its Model Code of Evidence pro- 
posed Rule 529, entitled “Learned Treatises,” reading as follows: 


“A published treatise, periodical or pamphlet on a subject 
of history, science or art is admissible as tending to prove the 
truth of a matter stated therein if the judge takes judicial 
notice, or a witness expert in the subject testifies, that the 
writer of the statement in the treatise, periodical or pamphlet 
is recognized in his profession or calling as an expert in the 
subject.” 


This proposed Rule is followed by the following comment : 


“a. Comparison with existing law. Only a few courts re- 
ceive the evidence made admissible by this Rule. The extent to 
which and the conditions under which a learned treatise may be 
used upon cross-examination are the subject of much conflict. 
The restrictions upon its use are in the last analysis based upon 
the reason that to permit the expert to be tested by the state- 
ments in a treatise is indirectly to get the content of the state- 
ment before the jurors who will use it as evidence of the truth 
of the matter stated. This Rule will eliminate all prohibitions 
upon the use of a treatise for purposes of cross-examination 
which would not equally apply to the use of testimony or pro- 
posed available testimony of another expert for the same pur- 


pose.” 

This proposed Rule is treated as an exception to the prohibition 
of hearsay. Professor Morgan in his foreword to the Model Code 
makes no comment on this Rule. 





+ Marquette University Law School and the University of Wisconsin Law 
School are cooperating in the collection of papers being published under this 
general title. The purpose of collecting and publishing these papers is to stimulate 
a State-wide interest in and discussion of the Model Code of Evidence of the 
American Law Institute. It is not a purpose either to promote or to discourage 
the adoption of that Code. Any opinions expressed in the articles on the desirt 
ability of adopting the Code are those of the individual authors and not neces- 
sarily those of the sponsoring law schools or of the cooperating authors. 

A fabricoid bound edition of the Model Code of Evidence with comments, 
essays, etc., can be obtained through book dealers for $3.—Ed. 

* This article by Mr. Grubb was originally published in InsurANCcE COUNSEL 
JournaL, Vol. XII, no. 3, July, 1945, and is reprinted here with the permission 
of the publisher of that Journal and of the author. See 1945 Wis. L. Rev. 455 
for another view of the same Rule by Warren M. Dana. 
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Dean Mason Ladd, in his article on the proposed Code, makes the 
following comment : 

“. ..A published writing on the subject of history, sci- 
ence, or art to be offered as attempting to prove the truth of the 
matters stated is admitted if the judge takes judicial notice of 
it or an expert testifies that the writer of the publication is 
recognized as an expert upon the subject. Under the present 
law of some states learned treatises may be used only to test 
the expert witness on cross-examination when he has stated 
that he relied upon the treatise as a source of his information. 
The new provision admits the treatise both as evidence and to 
test testimony given in court.” 

About six states have somewhat similar statutes or rules, most of 
them not going as far as the proposed Rule in that most of the stat- 
utes provide that such works “are presumptive evidence of facts of 
general notoriety or interest therein stated.” 

This Rule would be a startling innovation in the trial of personal 
injury cases in most states, particularly if it were to be widely used. 
Most good medical schools carry upward to 35,000 volumes of medi- 
cal books, some of the more extensive libraries carrying many thou- 
sands more. In addition to the Journal of the American Medical 
Society, practically all specialties publish periodicals, as do many 
state and local societies. In fact, I am informed that there are between 
400 and 500 medical periodicals published in the United States and 
Canada, and that there are thousands published in other parts of the 
world. It is a common saying among physicians that one can find 
some medical “authority” for almost any proposition, no matter how 
discredited or how little accepted by the more learned members of 
the profession, if one searches far enough. 

At first blush it would seem that the adoption and general use of 
such a rule would result in trials of personal injury and compensation 
cases becoming a “battle of books.” A personal injury lawyer, to be 
well prepared, would have to employ a medical scholar or librarian 
to discover the various treatises and procure them for introduction 
in evidence. 

It is a common experience to find that well-qualified experts differ 
in the interpretation of many of these medical treatises. Most of 
them are written for the medical profession and without that degree 
of careful selection of language that should be required if the rights 
of people in litigation are to be determined by these books inter- 
preted by laymen, either as jurors, judges or administrative officials. 
Such a proposal should be carefully examined and studied before 


being adopted. 
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An inquiry directed to the American Law Institute as to the dis- 
cussions in connection with the adoption of this Rule elicited a reply 
from William Draper Lewis, its director, as follows: 


“ 


. . . There was practically no discussion of the Rule be- 
fore the Institute. It was first considered in 1941 in Tentative 
Draft No. 2. In that draft it was Rule No. 629, but the lan- 
guage has not been changed. When it came before the Institute 
for consideration, Mr. Morgan, the Reporter, stated that the 
Rule had long been advocated by Mr. Wigmore, ‘But the dan- 
ger that has been suggested to us is that there will be a battle of 
the books if you do adopt this Rule. The answer to that is, of 
course, the answer Judge Hand made—the control of the trial 
judge.’ I do not remember any general discussion. I do, of 
course, remember the discussion of the Rule in the preliminary 
drafts. All of the members of the Committee were in favor of 
it, and though the objection which Mr. Morgan pointed out to 
the meeting was mentioned, it was disregarded. We all thought 
it would not result in a ‘battle of the books,’ or if it did that the 
trial judge would decide the admissibility of the particular book 
offered.” 


Apparently the idea springs in the main from Dean Wigmore. In 
his work on evidence he discussed learned treatises as an exception 
to the hearsay rule and also some early cases relating to the admis- 
sibility of such evidence. He referred to the statutes of California, 
Idaho, Iowa, Montana, Nebraska, Oregon and Utah, quoting the 
California statute as typical: 


“Historical works, books of science or art, and published 
maps or charts when made by persons indifferent between the 
parties are ‘prima facie’ evidence of facts of general notoriety 
and interest.” 


Professor Wigmore believed that learned treatises should be re- 
ceived as an exception to the hearsay rule upon the ground of neces- 
sity, because it is impossible to obtain the evidence of the leaders in 
scientific fields under ordinary circumstances unless published works 
are admitted. Dean Wigmore stated as another ground the “trust- 
worthiness” of the usual published learned article and the circum- 
stances under which it is published. He points out that the writer 
is ordinarily writing for his profession and therefore must expect 
that his work will be closely checked by people who know the sub- 
ject ; that he therefore will be careful to preserve his reputation. He 
points out that the writer has no interest one way or another in the 
lawsuit in which the writing may be offered. Wigmore admits that 
there are certain writings which would be open to objection because 
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of interest on the part of the author. His example in that respect is 
that of a representative of an electric company producing alternating 
current equipment supporting the thesis that alternating current 
would be desired over and above other types. The Dean also men- 
tions the fact that legal treatises and publications are used by courts 
to “refresh” memory. He regards this as a brazen effort to cover up 
judicial ignorance. 

The Hon. John D. Wickhem, a Justice of the Wisconsin Supreme 
Court and formerly a Professor of Law at the University of Wis- 
consin, in a series of talks on the law of evidence before the Dane 
County Bar Association in the winter of 1939 and 1940, pointed out 
that medical witnesses acquire their knowledge from textbooks, lab- 
oratory and other experience, that such witnesses do not segregate 
in their minds the source of their information, that when they give 
their opinions, such cannot be barred as hearsay unless it can be dem- 
onstrated on cross-examination that the evidence is wholly based 
on hearsay. He refers to Professor Wigmore’s view, that it is non- 
sense that the treatises themselves may not be admitted, and that the 
doctor may be disqualified because much of his information comes 
from treatises on, and studies of, the subject. Justice Wickhem is on 
the Council of the American Law Institute. 

Members of the Association in states having somewhat similar 
statutes of whom I made inquiry have responded most generously. 
These responses show the following: 


California: 

“Books of Standard Authority — To Prove Public Facts. 
The term ‘facts of general notoriety and interest’ stands for 
facts of public nature, either at home or abroad, not existing in 
memory of men as co-distinguished from facts of private 
nature, existing within knowledge of living men, and as to 
which they may be examined as witnesses. It is of such public 
facts, including historical facts, facts of exact sciences and of 
literature or art, when relevant to cause, that, under provisions 
of code, proof may be made by production of books of standard 
authority.? 

“Medical Books—Are Not Admissible in Evience.? 

Joe Sweet adds: 

“T am doubtful that controversial matters of science can be 

established by books.” 





1 Gallagher v. Market St. R. Co., 67 Cal. 13, 15, 6 Pac. 869 (1885). 
* People v. Wheeler, 60 Cal. 581, 584 (1882); Gallagher v. Market St. R. Co., 
67 Cal. 13, 6 Pac. 869 (1885). 
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Towa: 

I am informed that there are rulings that medical books as such 
are not admissible. They are used to a certain extent by agreement 
between the parties and extensively in cross-examination. This is 


true in states not having such statute. 


Montana: 

In Lynes v. Northern Pacific Ry. Co.* the court received in 
evidence a table showing the effects of experiments made by a manu- 
facturer of air brakes. I am informed that the Montana court has 
not passed upon the question as to whether medical books as such 
are admissible. Here also they are used on cross-examination. 


Nebraska: 
I am informed that medical books as such are not received as 


independent evidence of matters therein stated. The reason for such 
rule is set forth in the case of Van Skike v. Poter,* as follows: 


“The authorities, both English and American, are practically 
unanimous in holding that medical books, even if they are 
regarded as authority, cannot be read to the jury as independent 
evidence of the opinions and theories therein expressed or 
advocated. One objection to such testimony is that it is not 
delivered under oath; a second objection is that the opposite 
party is thereby deprived of the benefit of a cross-examination ; 
and a third, and perhaps a more important, reason for rejecting 
such testimony, is that the science of medicine is not an exact 
science. There are different schools of medicine, the members 
of which entertain widely different views, and it frequently 
happens that medical practitioners belonging to the same school 
will disagree as to the cause of a particular disease, or as to 
the nature of an ailment with which a patient is afflicted, even 
if they do not differ as to the mode of treatment. Besides, medi- 
cal theories, unlike the truth of exact science, are subject to 
frequent modification and change, even if they are not altogeth- 
er abandoned. For these reasons, it is very generally held that 
when, in a judicial proceeding, it becomes necessary to invoke 
the aid of medical experts, it is safer to rely on the testimony 
of competent witnesses, who are produced, sworn, and subjected 
to a cross-examination, than to permit medical books or pam- 


phlets to be read to the jury.” 

I am informed that these books are used mostly in rebuttal and in 
cross-examination, but that occasionally the medical witness will sup- 
port his opinion by reference to textbooks. 





*43 Mont. 317, 117 Pac. 81 (1911). 
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Oregon: 

In Scott v. Astoria Railroad Co.,5 the court held that books on 
civil engineering were not competent evidence of the degree of slope 
that might safely be given to an earth embankment. The court quoted 
the statute and stated that an expert might substantiate his views by 
books. It commented upon the fact that standard works of civil 
engineering are treatises that relate more nearly to matters of exact 
science than do medical books. The Oregon court has approved the 
use of medical books in cross-examination. I am informed that the 
statute is not used extensively but that medical works are used in 
cross-examination as in other states. 


Utah: 

I am informed that the statute is used occasionally so far as medi- 
cal articles are concerned, but that they are still primarily used for 
the purpose of check on cross-examination of an adverse witness. 


Those in the profession who have been actively engaged in the 
trial of personal injury cases of various kinds have learned that the 
generally accepted ideas and beliefs of the medical profession change 
rapidly from time to time. Concepts which have been accepted for 
years are suddenly disproved or new theories are adopted. Doctors 
are as prolific with writings as rabbits are with young. Some of their 
treatises seem to be as hastily conceived. Some of their magazines 
and pamphlets set forth reports on one medical case and sometimes 
on but a few. Reports on other occasions cover an extensive study 
of a large number of cases. Obviously, conclusions arrived at by 
observation of a very few cases should not be accepted at face value, 
until they are more thoroughly proven. None should be until various 
factors bearing upon what happened in a given case, such as resist- 
ance of the patient, environment, background, nutrition, efficiency of 
function of the various organs, glandular efficiency and the like, can 
be known and evaluated. 

There are other obviously difficult problems in applying such a 
proposed rule. Who is an expert on a medical subject? How may a 
judge in Florida properly pass upon the expertness of a physician 
in the state of Washington who writes an article for some medical 
publication? With the exception of a very few men of outstanding 
national reputation, what basis does a physician in Maine have to 
pass upon the qualifications and scientific ability of the author of 





*53 Nebr. 28, 73 N.W. 294 (1897). 
°43 Ore. 26, 72 Pac. 594 (1903). 
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some article in a remote community? There are thousands of doctors 
in this country alone who are constantly studying a myriad of prob- 
lems, and are turning out, often without due consideration, conclu- 
sions which the extent of their study and background do not justify. 

Another great problem about the application of this rule is the 
fact that these articles, generally written only for the medical pro- 
fession, are often confusing even to this profession. The average 
medical authority in writing this article does not use that degree of 
exactness that the attorney employs in drawing a will, contract, trust 
agreement or statute. Certainly the American Law Institute gathered 
together a group of outstanding jurists, legal scholars and lawyers in 
preparing its Restatement of the Law. It is my understanding that 
these sections were considered and discussed very carefully and with 
the idea of having the language exact and not subject to ambiguity. 
This was done by men whose background was such that if anyone 
could avoid the pitfalls of inexact language, this group in its collabo- 
ration should have done so. Yet I have known of very able appellate 
court judges who in some instances could not decide what was meant 
by some of the statements in this work or how to apply them to an 
unusual state of facts. It is a monumental work, but how many 
laymen could take that work and tell you what the Law is? 

No doubt many attorneys have wrestled with the problem of 
“traumatic cancer.” If there is anyone who had made a study of 
cancer and who was regarded by the professors as an expert on that 
subject, it was James Ewing. Nevertheless, his article in the May, 
1935, issue of the Archives of Pathology, entitled “Traumatic Can- 
cer,” is subject to different interpretations by physicians. I cannot 
believe that a lay jury would be as apt to arrive at a correct decision 
on this question by the use of this article, as it would if the matter 
were explained to it by medical witnesses. Ewing, for example, 
states five postulates after an introductory paragraph. This, when 
carefully read, might well justify the conclusion that he does not 
mean that the cancer is traumatic if these postulates are present, but 
means only that if they are not all present, trauma cannot even be 
considered as a cause. A layman might well obtain the impression 
that Ewing believed that if those five postulates are present, the 
cancer would be traumatic. Similarly, publications on trauma and 
heart trouble, trauma and diabetes, the direct effect of such indus- 
trial diseases as silicosis, lead intoxication and the various industrial 
poisons and their effect on the various human organs are myriad. In 
many instances publications of “experts” are not in accord as to 
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these questions. Most of these authorities are not too careful in 
their choice of language. Many treatises are based on a far too lim- 
ited observation or experience to be of value. Yet, under the pro- 
posed Rule, if a witness, “expert” on the subject, testified that the 
writer is recognized in a profession as “an expert in the subject,” 
these various publications, pamphlets and articles become admissible 
and go to the jury as tending to prove the truth of the matter stated 
therein. They go to a lay jury to evaluate, to apply, to ponder on 
and to determine what is meant and what is intended in the article. 
For a jury then to evaluate the various extraneous factors, which 
even the author might not have attempted to evaluate, is asking no 
little of lay persons. 

An occurrence in Wisconsin a few months back serves as an 
extreme illustration of what could happen under the proposed Rule. 
A well-known doctor testified that a moderate degree of silicosis was 
the cause of a fatal lung abscess. On cross-examination he admitted 
that he had never seen such a case previously. He frankly admitted 
that he had been unable to find anything in American literature or 
statistics to justify his opinion of a causal connection. When pressed 
further, he produced a photostatic copy of an article published in 
3erlin, Germany, in 1942. If this proposed Rule had been in effect, 
that article, on the doctor’s testimony that the author was recognized 
in his profession as an expert, would have been admissible as tending 
to prove the truth of the matter therein stated. 

The possibility of manipulation under such a rule is shown in 
U. S. v. Hartford Empire Co.® It appears in that opinion that per- 
sons interested in a patent wrote an article, paid $8,000 in cash to 
have the president of a union sign it. It was then published under ° 
the title “Introduction of Automatic Glass Machinery; How Re- 
ceived by Organized Labor.” The article was then called to the 
attention of the patent office without disclosing its real authorship or 
the circumstances surrounding its publication. 

Unsatisfactory as is the present occasional “battle of experts,” it 
has advantages over this proposed Rule. Under the present practice 
the jury can hear what the witness says. The witness chooses his 
language for a layman rather than for a technical person. It is still 
important that there be an opportunity by cross-examination to show 
bias, lack of logic or consistency, lack of adequate ground for the 
basing of an opinion, or other material things which could not be 








*46 Fed. Supp. 541 at 612. 
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brought out where the author of the article is not before the court. 
The right of cross-examination, the right to be faced by and to 
question your accuser—whether the proceedings be criminal or civil 
—-still constitutes a cornerstone of justice and a fair trial as we 
know it. 

In spite of the fact that the proposal emanates from such dis- 
tinguished men, I believe it should be carefully considered by those 
engaged in the actual trial of this type of case. Would this proposed 
Rule improve the understanding of jurors, the accuracy of the lay- 
man’s verdict on medical-legal problems? Would it not be subject 
to abuse ? 


I have grave doubts as to whether this proposed Rule, if used 
extensively and literally, would be a real improvement on the present 
practice. 




















= 


PL ONE BAL eT aT 


=“ 


tee 


4 are 


oe = 
ONS eR ee ae 













FOR ADVISING UNMARRIED MOTHERS 





MESSAGE FROM WISCONSIN DEPARTMENT OF 
PUBLIC WELFARE* 


In your professional activities, 


you may be approached by un- 


married mothers asking advice and direct help. The following organ- 


izations may be used as resources: 


CHILDREN’S SERVICE SOCIETY 
OF WISCONSIN 

734 No. Jefferson St., 

Milwaukee 2. 


CATHOLIC SOCIAL WELFARE 
BUREAU 

625 No. Milwaukee St. 
Milwaukee 2. 


CATHOLIC CHILD WELFARE 
BUREAU 

3222 South Avenue 

La Crosse 


GREEN BAY DIOCESE 
APOSTOLATE 

131 So. Madison Street 
Green Bay 


THE CATHOLIC WELFARE 
AGENCY 

1200 - 15th Ave. East 
Superior 


LUTHERAN WELFARE SOCIETY 
OF WISCONSIN 

3005 West Kilbourn Avenue 
Milwaukee 8. 


Any of these organizations will 


the profession. Their functions include practical help in confinement 
plans, personal counselling for the mother, boarding home care for 


the child and adoptive placement. 


All inquiries are handled on a confidential basis. 


The Division of Child Welfare, State Department of Public Wel- 
fare, 315 So. Carroll Street, Madison, can advise when questions 
arise about the most suitable organization to be used. 





* See Rosamond G. Doran, “Care of Illegitimate Children in Wisconsin,” 1945 


Wis. L. Rev. 188. 


LUTHERAN CHILDREN’S FRIEND 
SOCIETY 

8138 Harwood Avenue 

Wauwatosa 


MISERICORDIA HOSPITAL 
2224 West Juneau Avenue 
Milwaukee 3. 


MARTHA WASHINGTON HOME 
6306 Cedar Street 
Wauwatosa 


SUMMIT HOSPITAL 
Oconomowoc 


ST. MARY’S MOTHERS’ AND 
INFANTS’ HOME 

403-411 South Webster Ave., 
Green Bay. 


ST. ANN’S MATERNITY ANNEX 
10th and Market Sts. 
La Crosse 


be glad to accept referrals from 

















LAW SCHOOL ASSOCIATION NEWS 


The members of the Executive Council of the Law School Asso- 
ciation for the present year are Allan Gruenisen, president, Leonard 
Haines, secretary, Joseph Ludden, treasurer, Robert Smyth, William 
Mc Cusker, and Keith Carter. 


The Council published an information guide entitled, “Domesday 
Book” designed to answer the numerous questions of freshmen. The 
book was well received. 


The Moot Court program, revived last year, is in full swing under 
the leadership of the Council with assistance from the faculty. A high 
percentage of the first year men are engaged in the competition to 
select two firms to argue before the Supreme Court of Wisconsin. 











